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Hon. C. Arthur smderson,
Frosecuting attorney,
Clayton, wisescuri.

vear sir:

_ 4e sre 1n receipt of your letter of august 9,
1935, which 1s as follows:

“There has bteen some dispute as

to who can file ouster proceedings
s.alnst some twenty two different
Jugtices of the icace appointed by
the County Court of 5t, Louls County.

"l know that it is set out very
clearly in the Statutes that the
attorney Gereral or irosecuting
a«ttorney has the right to rile quo
waITente proceedings, but vs long ae
the County Court wade these eppoint-
mentes, and the County Court is
represented by a County Counsellor,
I am of the opinion that it is the
County Counsellor's duty to file the
ebtove nemed proceedings, and the
saxe muet be filed in wy name or the
Atterney Ceneral,

"Kindly give we =2n opinion on the
above &s szoon as possible,

“ection 1618, R. 5. k0. 1929, in part reads as
follows:

"In case any person shall usurp,
intrude into or unlawfully held

or execute any offlice or franchise,
the attorney=-genercl of the state,
or eny circult or prosecuting
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attorney of the county in which the
action 1s commenced, shall exhibit

to the ecircuit oour‘. or other court
having concurrent jurisdiction
therewith in civil cases, an informa=
tion in the nature of a quo warranto,

at the relation of any person desir-
ing to prosecute the same; snd when
sugh information has been filed and
proceedings have been commenced,

the same shall not be dismissed or
discontinued without the consent of

the person named therein as the relator;
but sueh relator shall have the right
to prosecute the ssue to final judgment,
either by hiuself or by attorney.”

In the cuse of State ex inf. v. Taylor, £08 ko, 442,
1. ¢p 451, the Supreme Court of iiesouri, spoaking with
reference to questions ralsed by your inquiry, szid:

"low, observe, our stetute (k. 5. 1899
sec. 4457) charges the attornnw*ucnorui
of the State and the prosecuting at~-
torneys of the respective counties
with the duty of speaking in the name
of this soverelgn commonweslth, 'in
case any person shall usurp, intrude
into or unlawfully hold or execute any
office or franchise,' In such case

in matters of initiative, they wield
the bolt forged by the lsw, no other
hand moy3 tho; stand charged with the
duty of exhibiting to the court an
informeotion in the nature of quo
warranto, at the relation of eny per=
son desiring to prosecute the same.
dhen such informetion has been once
filed and proceedings comuenced in a
circuit court st the relation of

such person, such prosecuting at-
torney or .ittorney-General steps

down frowm the exclusive stool of duty
and responsibility, and, seating him=
self on a lower and wore humble bench
of power shared jolntly with relator,
he may not thereafter dismiss or dis~
continue such proceeding without his
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consent. (Jec. 4457, supra). o
much appears from that statute, and
the case nay proceed with the as~
swiption that the power and duty

of the prosecuting attorney to
alone use the name of the State in
quo warrsnto come down unimpaired,
in full flower, uantil such time as
the information is exhibited, filed
and the proceeding commenced; and,
with that point once reached, the
relator themceforward {(but aot before)
shares with him the control and dis~
position of the litigation,

"The statute uses the phruse *shall
exhibit,* It was argued in this court
in Gtate ex inf, v. Talty, 166 Lo,
529, that the phrase 'shall exhibit’
as therein used 'means that the act
1teplf nust be dome;' and thut the
propecuting attorney had no discretion
with respect to the matter, but wus
bound, cs of course, to exhibit the
inforustion when requected to do eo
by & given relator., In dieposing of
thet argument, this gourt (p. 5859,

et seq.) sald: ‘'lhat the word "shall,"
es generally used, ls mandatory may be
eonpgeded, but it is a cardinal rule
that "the intention of na asect will
prevail over the litersl semnse of its
terus” (Sutherland on Statutory Con=
struction, seec., 219), otherwise it
might lead to abeurd conscquences,
which could dbut be the result in

this case if the s'atute dbe con~
strued according to its strict

letter. If the statute is to be
interpreted in sccordance with de~
fendant's contention, the proceeding
would be nt the mere will or caprice
of any person 1ln position to prosecute
it, and the ittorney=General, circult
or prosecuting attorney, as the case
might be, a figurehead, & mere non-
entity, and we are unable to believe
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| that =ny such state of affalrs was
ever contemplated by the Leglslature,
The power of deternining vwhether or
not the actlon shall be commenced
must exist sowevhere, cnd from the
very nature of the writ, its character
end purpose, 1t should rest with the
eff'icer who represents the people of
the State with respect to such natters."

In the case of stete ex rel., v, iyde, £ S5, We (24)
212, 1, ce 214, the supreme Court of ..lssouri seid:

"It hes been held by our .upreme

Court thet o proceeding of this
character is e statutory civil pro=-
cecdliny s#nd trhat the statutes relative
to emending pleadings applies to this
charascter of cese, JIStete ex inf,

ve. Peechner, 160 .o, 78, 86, 60 8, W,
1110, Also, thet after the informa=
tion is filed at the relation of &
privete citizen the relator is the
real party in interest and the Attorney
Generesl or prosecuting attorney be~
comes o were lnstrumentslity. Gotete
ex rel, v. lLong, 295 Lo, 169, 180,

P04 L. i, 914,

"The statute itself, section 2066,
Stet, 1919, provides thet when en in-
foryuntion in the nature of a writ of
guc warranto to test the right of e
person slleged to heve usurped an
office or fronchise lag been filed
end the proceedings commenced by the
attorney Gener:l or prosecuting at=
torney et the relation of e private
citizen, 'the saue shall not be dis-
wisged or ciscontinued without the
congent of the person nawed therein
as the relator; but such relator
shall have the right to prosecute
the same to final Judgment, elther
by himself or by attorney.' In
State ex inf, v. Heffernan, 243 lo,
442, at page 450, 148 5, W, 90, 92,
it {l seid, sfter quoting the zbove
statute:
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"Y'If the relator is success’ul, he

recovers his coets ssulinst the de=

fenipaty 1 he le unsuccessful the

defenlient recovers his costs against

hin, Frox: the tiue of the filing

| and exhibition of the inforuation,
it ig = flght between the relator

| and defendunt, in which the state

| and its officers are disinterested
spectators.’

“.hile the ..ttorney Ceneral or the
pros¢cuting attorney cen sxerclse a
discretion when application is made
to hin by a private indlvidusl esk=-
ing thaet «n informution of this -
ehar4cter be filled and may refuse to
file 1it, yet, whien he has ucceded to
the request of the perty and has
filed the lnforastion and named the

‘ party therein as relator, the statute
saeus %o place further prosscution of
the gase lurgely, irf ot eatirely, in

‘ the Rends of the relator and the
offider becowes, es sald, ®s die-

intexrested spectator,'™

' In the cezd of Ltate ex rel. v. Loag, 275 ko. 169,
le ¢o 18C, the suprewe Court sald:

"iblg proceeding wss brought under
sectlon 2631, Hevieed Ltetutes 1909,

\ The groaacuting'attornoy, vader

| this section, is clothed with the

| powesl to dsterwine tLie propriety

of bringlag ¢n ecticn of this
character, but after he hag exercised
his dlscretion snd the suit has been
brought, he is not permitted to die=
mlas or discontinue it without the
consent of the individual st whose
request It wos brought. In short,
where the sction was I{nstituted

not ex officlo but upon request, the
individusl 1e the real party in
interest znd the prosecuting sttorney
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| (State ex inf, v, Taylor, 208 Mo,
1. 0. 452) nn instru.enticlity. The

| statute, otherwise construed, would
present the anomaly of suthorizing
the pssertion In the courts of s right,
and while forbidding the official in
whose name it was reguired to be
brought to dismies or discontinue saue,
upon his fsilure or refusal to pro-
secute it to « final determination,
to preclude the real party in in-
terest from so doinge wuch & rul~-
ing would nullify the statute and
limit its effective application to
such cuses only as are brought by an
officer on tis own initiatives A
reasonable construction of the statute,
anud one which accords with Justice and
right, 1s that where & prosecuting
attorney institutes en sction of
this charscter upon request, snd the
court in ite discretion permits the
sane Lo be brought (sState ex inf, v,
keCldin, 187 lo. l. ¢, 4123 Stete ex
I’Ol. Ve M“. B‘ ml 1. Ce 503).
regexrdless of the wttitude thereafter
of the prosecuting sttorney, the real
party in interest may prosecute it
to & final determination, This is
in socord with that well estsblished
rule, consistent with reason, that a
statute =hould be so construed as to
render it operative.,"

It will be poted thrt Lection 1618, supre, provides
that when the prohitited cets have occurred whigch have given
rise ta the existence of the right to oust, thet the duty is
placed on the officials to take court setion, but sueh dut
to act |1 by the statute eest on sal1d officials "at the rela-
tion of eny person desiring to prosccute the saune.” This
implies that someone desirez to prosecute such action, “hea
they do so desire, it is the duty of =c1d ofriclals to use
their diseretion &s to permittiing the use of their nawes im the
institution of guo warranto suits, If they decide that a
partic set of fegtes justifies such & sult, they are authorised
to lend their naszes %o the sult that is instituted at the instance
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of an lntcrested psrty. Fowever, when once instituted, sueh
sult is under the ¢ontrol of the party st whose instance it
was ilnstituted,

The county counsellor, =t sueh, does not have
authority to file a «uo wurranto suit, but either he or some
other appropriste jereon "desirinz to prosecute the same™ may
request you, as prosecuting stiormey, to institute sueh sult
and if and when you reasonably deew the suit to be lppTOPrIG{C.
such gult way be instituted by you at that person's instance,
and theresupon the suilt proceeds under the control of sush
person.

The statute dces not make it mandatory on the prosecut=
ing officiel to file -uo warrante proceedinse, It makes it his
duty o file euit 1if ha lz convineed that the facts Justify it,
and the zult nav be sither filed at hies own relation or st the
rolat%on of "any intcorested person desiring to prcsecute the
sSume,

This does not mean that the prosecuting officlel has
the right to arbitrerily refuse to file such suit. If the
violation is adequetely brought to his attention, it is his
duty to act; otherwise, such official would heve the right to
: the enforceaent of Justiee, and this woull be a solecism

n the law,

Tours very truly,

o XR waTaGl,
~ssistent .ttorney Genersl,

SPEROVED:

i1 (7N
Attorney Generul.

LasHR




