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TAXATION: Past due bonds and coupons of drainage and levy distr....
may be used to pay tax imposed for purpose of paying such
bonds and ¢oupons. Section 99:1 R. 8. Mo. 1929,

June 9, 1934. L” I w..h,"-_T.

Hon. Charles Young
County Treasurer
Livingston County
Avalon, Missouri

Dear Mr. Young:

We are in receipt of a recuest forwarded through Col. Scott
J. Miller of your city upon the following matter:

%s ¢ +7e have a drainage dietriet under the amend-
ment of 1929 authorizing the payment of the taxes

and acssessments due levied for the purpose of pay-
ing bonds issued; bonds having been sold in 1832
previous to this amendment, raising the guestion
whether under the conotituilon the amendment of

the statute was in violation of the Comstitution.

Now this is the situation: 1 have a vast amount of
land in the drainage district and owe back taxes

and delinguent assessmzcnts. 1 hold bonds sufficient
t0 pay thesd¢ taxes. The guestion of the vioclation of
the Constitution of this amendment does not appear
apparently ia my case. I want to pay my taxes with
these bonds and default coupons thereon., Can I
compel the (Couuty Treasurer to accept these bonds
and coupons in payment of the taxes and assessments
levied against my land to pay these bonds? Being
the bholder of the bonds I, of course, waive the
constitutional right by presenting them for payment.*

gection 99i1 R. 8. Mo. 1939, authorizes the collectors to
receive certain warrants of the state, county, city or municipal sub-
division in payment of certain taxes, fines, penalties and obligations.
This statute in some form or other has been on our books for many many
years and in fact precates our present constitutioam by approximately
forty years. Although it has been changed in some respects, the
intent and purpose has remained the same as it was as indicated by
gection 32306 R. 8. Mo. 1835, Not until the adoption of our present
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constitution were any restrictions imposed upon the power to tax for
valid existing indebtedness. With the adoption of Sections 11 and
13 of Article X of the Comstitution, providing that no county should
become indebted in an amount exceeding the anticipated revemue for
that year without a two thirds vote of the voters asseanting to such
increased obligation, it became necessary to amend the then existing
law 80 as to definitely state that no warrant would be received in
payment of any tax ess issued durin: the year for which the tax
was levied. VWith the organization of the drainage and levy districte,
it became evident that there was nc good reason why the warrants of
such distriets should not be accepted in payment of assessments for
the support of such districts. Similarly as the law provided

*past due bonds or due bonds of any county, city,
township or any school shall be received in pay-
ment of any tax levied for the payment of bonds
or coupons of the same issue but not in payment
of any tax levied for any other purpose;"®

it was reasonable and legical that the law be ameanded so as to bri
drainage and levy distriot boande within the provisions of this Bco:t;n.
This was dome in 1929,

The right of the legislature to pass such an enactment as
is found in Section 9911 has been long recognized by the judiciary of
this State. One of the early cases is that of Logan vs. County Court
of Bartom County, 63 Mo. 336. Tn that case the Collector had accepted
in payment of taxes warrants issued more tham ten years before. In
holding that the Collactor had acted properly in receiving these
warrants in paymcat of taxes the Court stated:

s » *The county treasurer is required to receive
this warrant fros the collector, provided that the
collector satisfies the treasurer in & mode pre-
scribed th t he received it in payment of county
taxes.

There is no suggestion that any of the formelities
required were wanting in this case. The county
court rejected the credit claimed, simply and
solely on the ground that the warrants were issued
-:ro than ten years before the collector received
then.

The collector and treasurer are agents of the
county. ir agency is regulated by law, and in

this omﬁunummmm
complied the law.* * * * o»
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The Federal Courts have likewise recognized this Seotion
and its application to taxes ocollected for a specific purpose. 1In
the case of United States ex rel. vs. Macon County Court, 45 Fed.
400, the statement of facte reflects this situation, 1. c. 401:

4 & *By virtue of other provisions of the laws
of the state, county w arrants cannot be assigned
merely by a blank indorsement, but must be indors-
ed in full. It is alse the law that county war-
rants may be received in payment of taxes levied
for county purposes, and county collcotors are
epecially eajoined to receive them in payment of
such assessments.* * * *

The relators allege, im substance, that duriag the
year 1889 the county court of Macom county drew a
large number of small warrants, rnncl:: ia size from
81 to %40, on the special Missouri & Miesbusippi
rajilroad fund, in paymeat of coupons om Missouri

& Mississippl Railroad bonds, which were preseanted
to the court for allowance and payameat during the
year; that these warrants were duly presented to
the county treasurer for paymeant, and the date of
presentation noted th-reoa, and that thereafter
divers and sundry tax-payers made use of the same

to pay thelr county taxes, including therein taxes
belonging to the special Missouri & Mississippi
Railroad fund, on which the relators claim to have
a prior lien by reason of the prescatation of their
warrante ia September, 1879, as vefore stated.* * **

One position taken im this case was that the taxpayers
were without authority to pay & special levy with county warrants.
The Court held the contention without merit and stated, 1. c¢. 404:

#s ¢ *In the first place, it is said that they bhad
no right to receive county warrants in payment of
the special Missouri & Mississippl Rallroad tax

of one-twentieth of one per cent., and that their
action in this respect wus unlawful. This claim,
bhowever, 18 not made with much apparent confidence,
end in my judgment there is no ground upom which
it can be sustained. The fact is that county
warrants hiave been receivable for county taxes for
more then 35 years. Gen. St. Mo. 18685, c¢. 38

48, p. 2323. GSuch was the law when relator's bonds
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were issued, and the statute is very general in
its terms. County warrante are msade receivable
in discharge of 'any county or eity revenue,
license, tax, assessment, fine, penalty, or for-
feiture.' Language could hardly be made more
comprekensive.* * * **¢

The Supreme Court of the United States affirmed the decision of the
Court ian this case, that decision veing found at 134 U. 8. 333.

The further cease of State ex rel. George W. Harshman,
ve. Johmn Winterbottom, 123 U. 8. 215, the Supreme Court of the Unltod
States held, 1. ©. 3_ :

*s » +*This formal sccounting and settlement be-
tween the county court and the defendant Winter-
bottom, as set out by the plaintiff bimself in

his own declaration, is one which the county

court undoubtedly had a right to make; and, in
paying over these county warrants to the treasury
of the county, and in receiving the acknowledgment
of the county court that he was fully discharged
from his obligaticms im that respect, he preseants

a defense to this sction which nothing in the
declaration removes or ianvalidates. He had a right
t0 receive county warrants ia payment of taxes.

The law in express terme declsres it to ve his

duty to receive them. Whether they were received
by him under the exact eircumstances which the

law directs, as to original ownership or assign-
ment to the party who presented them, were matters
for which he might have been called to agcount by
the county court, and that body, in =ukiag the
gsettlement with his, might possibly have had the
pover to reject warrants so received in making

up the account; but, inasmuch, as they were ac-
tual obligations of the county, payable out of

the county funds, and reccivable in discharge of
taxes if properly teadered, the ccunty court, which,
by law, has full charge of all the finaancial oper- -
ations of the county, could waive any such irregular-
ity in the time and mode of presenting their own
obligations, and oredit the Collector with them in
the accoumt.* * * *»
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In spite of this judicial approval of the law as applied
to county warrants, we recognize that the Courts have coriticized
this Seetion as applied to draipage and levy district warrants. Un-
questionably an inequality might exist in an application of this law
to -uogswurrlnt-. As stated in State ex rel. vs. Bates, 335 Mo. 363,
l. ¢c. 8:

“s » *That provision of the levee laws making
warrants of the district receivable on levee taxes
the same as county warrants are receivable for
county taxes, sections 8387 and 83685, Revised
Statutes 1899 (secs. 5710 and 5711, R. 8. 1909),
is incapable of full emforcemeat. The law making
county warrants receivable for couanty taxes (See.
3800, R, B. 1908) provides that county warrants
can only be received for taxes of the year during
whioh such warrants are drawn; and this works
out satisfactorily, because coun.y warrante caannot
be legally issued in excess of the county revenue
for each year., However, no such rule appliee to
the issue of warrants for building levees and ex-
cavating ditches. When once a2 levee or diteh s
begun, it sust, to become effective, be completed
with all ¢con'enient speed; and this will often
result in the issue in one yesr of encugh, or
more than enough warraute, to consume the tax
levies of four years. Thie glves parties who
own lands in the district an opportuaity te
colleét their warrants promptly, by using such
warrents in payment of thiér taxes; but leaves
other warrant-holders who do not owa such taxes

to wait an uareason:ble time for thtér money.
" % & 8 *» B

Dirficulties such as confroat the relator and
the levee district in this case are likely to com-

tinue to arise until the Legislature repeals or
modifies that section of the law which meakes levee
taxes payable in warrants.* * ¢ *»

Although the application of this law resulted in embarrassment to the
drainage district and difficulty for the contragtor in the Bates case
supra, yet the Court fully recognized the power of the Legislature

to pass such a law,
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In the instant case, bhowever, this law would not g;g*ggg;;}z
result in any embarrassment or diffioulty for the drainege district
for it is to ve noted that the statute provides that only *past due*

bonds or coupons may ve used to pay the levy or drainage tax "levied
for the payment of bomnds or coupons of the same issue.”

We shall now turn to the question presented by the in-
quiry, to-wit;- that the boads in question were issued prior to the
1929 amendment which zuthorizes their use in the payment of taxes
levied to pay interest on lands of this same issue. As has been said
in many of the cases dealing with this statutory provision, it is but
a legislative admission of the right to set off. It is a declaration
of the right of the taxpayer to satisfy the tax claim of the district
with bis claim against the district represented by the bonds and
interest coupons. The logic of the Macon County case, supra, im deal~-
ing with snother point raised in that case, is applicable to your
proposition. It was comtended in that case that the law of 1873, per-
mitting more than one county warrant to be issued if the claim exceeded
£25.00, impaired the remedy im force when the relators' debt was com-
tracted, and that the action of the couaty collector im accepting
warrants issued under this law of 1873 in paymeat of taxes was illegal.
The Court held this posfition untenable and stated 1. c. 404;

“The act of 1873 did not attempt to alter the obli-
gations of the couaty in any of its outstanding con-
tracts or t¢ change the remedy for their enforce-
zent. It fécilitated to some extent the use of
county wairrsats in payiag county taxes and shis is
all that can be alleged against it."

In the instdnt case the application of the amendment
of 1929 to bonds or coupons then outstanding does not in any way
change the obligation o |the draimage districts on account of such
bonds or other coatracts, mor docs it change or impair aany remedy
then existing for the oollection or enforcement of such bonds or
coupons. HNo vested rizght bhas been altered or impaired and no con-
stitutional provision impinged by the operation of the law in the
instant case.

It is therefore the opinionm of this office that past due
bonds or coupons of levy or drainage distriets may be used by the
holders thereof to pay taxes or assesements which are levied by the

drainage or levy distriet for the purpose of- paying bonde or,g;npoa.

of the same sceries.
ully submitted,
ol ae N

. —JT. 1
Approved Asgistant Attordey Gemeral.

“ROY McKITTRICK,

Attorney General.




