STATE BOARD OF EQUALIZATION: Has implied powers to employ clerks
necessary in the preparation of ghe Journal of the State Board of
Equalization, assessments, examination of co. tax returns, etc.

)
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April 3, 1934, Fl EED ’
v/

——

Honorable Andy W, Wileox, et al,
Members State Tax Commission,
Jefferson City, Missouri.

Gentlemen:

This department ackmowledges receipt of y-ur
request for an opinion, the essence of which is as follows:

"The 1933 Legislature in its appropria-
tion, House Bill No. 643, appropriated
$682,000 to pay the State's part in
assessing and collecting the revenue.
The question we desire you to rule on

is whether or not a certain part of this
$682,000 ean be used to pay for the
necessary clerical help in doing work
for the State Board of Equalization,
whieh the State Tax Commission is without
funds to furnish."

We note that for a number of years, by resolution,
the State Board of Equalization has been instructing the Secretary
of the Board to employ certain elerks, agents and stenographers
to perform such elerical research and stenographie work as may
be necessary and ineident to the proper performance of the statu-
tory duties of the said Board and to inecur other ineidental and
contingent expenses necessary to the carrying out of its duties.

We note further that the employees you desire to be
paid out of the appropriation are to be employed in the preparation
of the annual Journal containing the minutes of the Board. e

- assumé this is in conformity with Section 9862, R.S. !'o. 1929,
whieh is as follows:

"The board shall meet at the capitol in
the City of Jefferson on the last Vednes-
day in February, 1894, and every year
therearter, the ma jority of whom shall
constitute a quorum, and the members
thereof shall each take am oath or affirm-
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ation that he will, to the best of
his knowledge and ability, equalize
the valuation of real and personal
property among the several counties
in the state, according to the rules
preseribed by this chapter for
equalizing and valuing real property;
and the secretary of the board shall
keep an accurate aceount of all their
proceedings and orders, and file the
same, together with all their papers,
in the office of the State Auditor.”

House Bill No. 643, referred to in your letter, is as
follows (Laws of Mo. 1933, p. 23):

"There is hereby appropriated out
of the state treasury, chargeable to
the state revenue fund the sum of
sédven hundred thousand dollars

{ $700,000.00) to pay the cost of
assessing and collecting of the rev-
enue for the years 1933 and 1934
ineluding the per diem of the mem-
bers of the State Board of REoualiza-
tion and the secretary and other
expenses, as follows:

A, Personal Service:

To pay the per diem of the members
of the State Board of Equaliza-
tl“.....UII.............’IO’M.OO

Per diem of the Seeretary..l1,000.00

General expense, including
communication, printing
and bi-lli.l‘.....-.......-..7,0“.00

To pay the state's part in
assessitg and collecting
the revenue........«....682,000.00

§700,000.00 "

Sinee you desire to pay these employees under the last
item of fouse Bill Nc. 643, i.e., "to pay the State's part in
assessing and collecting the revenue,nit is necessary for us to
determine what items may be included under that item.

e Appropriation Aet itself states that the amount of
$700, 000.00 is to be used "to pay the ecost of assessing and
oollootin‘ of the rtvunu- for the years 1933 and 1934", and then
proceeds to divide this amount into four items, the first three
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being definite as to the amounts and purposes thereof. The last
item, "to pay the State's part in assessing and colleeting the
revenue” is general and might be comprechensive in its terms.

Under Seec. 9839, R.S. Mo. 1929 the State Tax Commission would

have the right 50 transfer items in one class to another class

if the mode of procedure were properly followed under said sectiom.
Sec, 9839, supra, is as follows:

"It shall be unlawful for any state
agency or other person to whom or

for whom any appropriation was made

by the general assembly to approve

or pay any salaries, wages, per diem,
or any bill or amount or to expend

the funds so appropriated for any
other purpose than that for which

such appropriation was specifically
madé oxcept that upon the written
application of such state agency

to the governor and with the written
eonsent of the governor previously
filed with the state auditor and the
state treasurer any item or items

of appropriations made under class

'C' of section 98350 may be transferred
in whole or in part to any other item
and become a part of the item to whieh
transferred in Class 'C' as defined

in said section and except alse upon
the written application of such state
agency to the Covernmor and with the
written consent of th? Governor and
filed as under e¢lass 'C' any item or
items of appropriations made under
class 'D* may be transferred in whole
or in part to any other item of class
'D' and become part of the item to
whieh transferred, the state auditor
shall audit and the state treasurer
shall pay such item or items so trans-
ferred as if it had been so appropriated
originally and the state auditor and
the state treasurer shall show such
transfer or transfers in any annual or
biennial report required by law, and to
the tax commission for use in preparing
the budget or other purposes, but no
item appropriated under class 'A' or
class 'BY or class 'E' as such classes
are defined, in section 9835, shall be
transferred for any purpose whatever, and
no item or items appropricted under one
class shall be transferred to any other
class.”
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¥e find no similar section relating to the right of the
State Board of Zqualization to transfer funds from omne item to

another,
Sec.

10133, R.S. Mo. 1929 provides for the payment of

assessors and collectors, and is as follows:

See.
paragraph VII,

See.

"Assessors and collectors shall be
compensated in like manner and in like
amounts as for the assessments of other
taxes: Provided, that in counties in
whiech the assessors and eollectors are
paid a fixed salary, that in addition

to the salary paid, they shall be per-
mitted to charge for work performed

in the assessing and collecting of the
ineome tax, as provided by this artiecle,
the same fees as are charged by assessors
and collectors whose salary is not fixed
by law, and which fees so charged by said
assessors and collectors for services
rendered in assessing and collecting
income tax shall be paid by the state."

10007, R.S. Mo. 1929, the pertinent part being
provides as follows:

"VII. For filing, preserving &nd safe-
keeping of the assessment lists, one-half
of one cent per list, to bde pcli one-half
by the state and one-half by the county.

"To the collector--When the collector
is required to make payment into the
state treasury by any provision of this
chapter at any other time than within
one month after his annual settlement
with the county court, he may send such
moneys by express or by a draft on a
national bank in St. Louis, the express
charges to be paid by the state out of
the appropriation for assessing and col-
lecting the revenue."

9877, Laws of.Missouri 1933, p. 422 is as follows:

"%hen the books or lists for the collectors
are oompleted, the county eclerk, except in

S8t. Louis eity, shall make a complete
statement of the assessment and taxes charged,
on blanks and in econformity to instruetions,
furnished him by the state auditor. The
elerk shall record sdaid statement and for-
ward it to said auditer. The clerks of the
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county courts shall receive tem
cents per hundred words and figures
for all words and figures extended
by him in making out the tax bdbook,
one-half thereof to be paid by the
state and other half by the counties,
respectively: Provided, that com-
pensation of elerks for making out
and certifying to the auditor an
aggregate abstract of the tax book
shall he paid by the state."

We guote the above sections for the purpose of showing the
various expenditures to dbe made by the 3tate Board of Equalization
out of the item of $682,000.00. You will note that the Legisla-
ture in designating the item of $682,000.00 has not enumerated
the various items and elements of expemnditure whieh make up the
State's part in collecting and assessing the taxes.

The decision in the case of Chureh v, Hadley, 240 Mo. 680
involves an entirely different question, but the various expendi-
tures are specifically designated and more or less inecidental
in their nature and discussed under an appropriation which we
believe bears indirectly on the question now under discussion.
The Court said (l.e. 695-6):

"The power granted in this law is to
sell bonds. The limitation of the
power is that the actual sale shall

not be less than par. The power of
sale is granted in general terms, in so
far as the means of sale is concerned.
The statute granting the power does

not undertake to prescribe the means
and manner of sale.

"In State ex rel. v. Gates, 67 Mo. l.c.
143, Sherwood, C.J., thus anmounces

the fixed rule in such ecases: 'If

there is one principle in the law

which finds abundant and oft repeated
recognition, it is this: that where an
agent is clothed with general powers, the
means and measures necessary Lo erfectu-
ate the powers granted, attend the

grant of authority as inevitable ineci-
dents. (Edwards v. Thomas, 66 Mo, 468)
Thus, &n agent employed to get a bill
discounted may, unless expressly re-
stricted, indorse it in the name of his
employer; a broker employed to effect

a poliecy of insurance may adjust the
loss and do all that is requisite towards
such ad justment; an agent employed to
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issue process may receive the debt
and costs, and, in general, an agent
has implied authority t> use those
means of vhieh the prineipal could
not but have foreseen the necessity,
and therefore could not but have
intended to authorize. (Smith,

Mere. Law, 176, 175, and cases ecited);

il BT Eapatas"

"It will be observed that the eourt
holds that from the express power to
sell followed these implied powers,
(1) to contraet for nting, engrav-
ing and the like, (2) to pay counsel
for an opinion on the bonds, and (3)
to pay a commission to brokers for
selling the bonds. It will be noticed
that the latter is not emphasized in
this opinion because it was not involved
in that ecase.” (l.c. 699)

CONCLUSI ON

From the deeision and the statutes hereinabove guoted,
it is the opinion of this department that the item "to pay the cost
of assessing and colleeting of the revenue for the years 1933 and
1934" is general in its terms, and we assume that the State Board
of Equalization has implied powers to employ the necessary clerks
in the preparation of the Journal of the State Board of Equalization
and the preparation of assessments, examination of county tax
returns, utility tax returns and any other funetions which by law
are imperative on the State Board of Equalization to fully and
efficiently carry out its duties under the Constitution and laws of
the sState of Missouri.

Sinee you state that certain employees of the State Tax
Commission are thoroughly familiar with the work enumerated above,
and for that reason are more competent than employees which might
be secured elsewhere, and in view of the fact that you desire these
employees to perform this work, we would suggest that if an appro-
priate resolution be passed by the State Board of Equalization,
these employees could be transferred from the payroll of the State
Tax Commission to the payroll of the State Board of Egqualizationmn
until such time as the work is completed.

Respeetfully submitted,

APPROVED : OLLIVER W, NOLEN,
Assistant Attorney Gemeral

Attornev Genaral




