NEPOTISM: Right of City Council in Louisiana, Missouri, to
appoint a brother of one of their members as an
election judge in a city election.
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March 10, 1934. FILE ;

Honorable F. D. Wilkins /
City Attorney
Louisiana, Nissouri

Dear Sir:

We are in eescelipt of your letter dated March 1, 1934, which
reads as follows:

*The situation concerning the approachi
city election is this, E. M. Sizemore, :go
is at present, comiinn—ct—lugo is cam-
didate for mayor omn the Republican ticket,
Dr. J. W. Crewdson, who is m‘grum mayor
and who has been the mayor of the city for
sixteen years is the candidate on the Oemo-
cratic ticket.

*Under our City ordinances, the council

selects six judges for ou‘ ward and there
are four wards in the city, three of these
udges are Democrats and three Republicans.

+ M. Sigemore lives in the second ward,
likewise his brother, Chas. Sizemore lives
in the second ward. At the last council
meeting the Republican members handed up
their list of judges, likewise the Democrats
and the counci omrirﬂd and appointed
these judges. It so happems that Chas.
Sizemore, on of the Judges in Ward No. 2
selected by the Republicans and appointed
by the coumncil is a brother of E. M. Sizemore,
candidate for mayor on the Republicam ticket.

*The guestion involved is, is Chas. Sizemore
a competent judge in ward No. 2 under the
circumstances, his brother being a candidate
for mayor?™

We also ackmowledge receipt of a copy of the City Charter
for the city of Louisiama, Missouri, incorporated under a special
act of the Legislature. ﬁmlon one, Article II of said charter

provides:

*The corporate powers amnd duties of the
inhabitants hereby imcorporated under the
name and style of 'City of Louisiama,' shall
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be wested in and exercised by a city coun-
cil, to consist of two members from each
ward, to be chosen by the qualified voters
of the several wards, on Tuesday after the
first Momday in Iu-oi. annually, except as
hereinafter provided.

Section 6, of Article II of said charter provides:

*The council shall be the judge of election
returns and qualifications of its own mem-
bers, and shall determine contested electioms.”

Section 12, of Article II of said charter provides:

"Each member of the coumcil shall, before

ntutng :g:n the duties of his o.‘fﬁu take
and oat $+ he will support the cm{i.tu-
tion of the United States and of this state,

and that he will faithfully demean himself
in office."

Section 2, of Article III of said charter as amended, pro-
vides in pmragraph 31:

"To provide for the election of all elective
city officers, and to provide for removing
from office amny person holding am office
created by this ach, or by ordimance, not
otherwise provided for."

Section 3, of Article V of sald charter provides:

*Judges of electioms shall be appeinted by
the city coumcil; they shall ¢ an oath

to faithfully and impartially discharge
their duties; they shall open the polls at

6 o'clock in the morning, and continue them
open until 6 o'clock in the afternoon, when
they shall proceed at once to uoorta{n and
certify the result of the electiom in the
presence of so many camndidates or other per-
sons who may see proper to be presemnt as can
conveniently be asccommodated in the room; pro-
vided, that there shall mever be less tham
ten voters presemt at any coumt.®

The last decemnnial census for Louisiama, Missouri, shows
its population as 3,548, hemce it would be govermed by the laws
relating to cities of that size, operating under special Charters.
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It is our underst that Louisiana, Missouri, has mever elected
under the provisions of 6092 R. S. Mo., 1929, to become 2 city of
the third class.

You state that your city ordinance authorizes the City Coumcil
to select election judges for the gemeral election of your e‘lz
elective officers, authorized by law. These offices are the of-
fices set out im Section 7294 R. 5. Mo., 1929, which provide:

"At the next general election for municipal
officers in all cities and towns umder
special charters and having three thousand
inhabitants and not more ten thousand
inbabitants, and at each gemeral electiom
for micirl officers thereafter, there
shall be elected a mayor, a councilman-at-
large, one councilman formeach ward, a con~
stable, an atto:lg, a treasurer, who shall
be, by virtue of his office, collector of

the revenue of such city, an auditor, and a
clerk, each of whom -mi hold their respeoc-
tive offices for two years, amd until their
successors are elected and gualified.

the city council shall provide by ordinance
for the election or appointment of follows
11 officer, to-wit: am assessor. (R. S.
1919, 8709. Amended, Laws 1937, p. 357.)

The service of an eléotion judge im your city election is a
service to a itical subdivision of the State of Missouri, and
by your City nance the City Comncil has the right to name
persons to render this service, in your gemeral election for city
officers, that is, within constitutional limitatioms.

Section 13, of Article XIV of the Kissouri Constitutiom pro-
vides: ;

®*Any public officer or employe of this
Btate or of political subdivision there-
of who mn:.{y v::tu: o{ :a:id office or
loyment, have the r name or
t any ;or-on to rngr service to
tate or to amy political subdivision there-
of, and who s name or appoint to such
gservice any relative within the fourth de-
gree, either by comsanguinity or affinity,
shall thereby forfeit his or her office or

employment.”
State ex rel. v. Whittle 83 8. W. (2d4) 100, provides:
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*It is a matter of common knowledge that
at the time of the Constitutional Con-
vention in 19223-1923, and for a2 long time
prior thereto, mamy officiale appointed
relatives to positions, and thereby placed
the names of said relatives upon publiec
pay rolls. The power was abused by indi-
vidual officials and by members of official
boards, bureaus, commissions, and committees,
with wvhom was lodged the pewer to

» persons to official poeitions. It also was
abused by officials with whom was lodged the
power to appoint persoms to official posi-
tions, subject to the approval of courts and
other ionaries of the state and its po-
litical subdivisions.

*It also is a matter of common knowledge that
many of the relatives were imefficient, and
some of them rendered no service to the pub-
lic. To remedy this widespread evil, the
convention proposed to the people an amend-
ment to the Constitution, designated therein
section 13, art. 14, * * * ¢

*It was adopted by the people on Februsry 236,
1924. The submission and adoption of the
amendment conclusi shows that the abuse
of sald power was statewide.® * * * * ¢ & =

“The amendment is directed against officials
wh:.-hnal have {at the til:.gf the aciae:ten}
*the right to mame or appo a person
office. Of course, a board acts z;r its
official members, or a ority thereof. If
at the time of the selection a member has the
right (power), either by casting a deciding
vote or otherwise, to or appoint a per-
son to office, amd exercises d right
(power) in favor of a relative within the
prahlbit:d degree, he wiolateg the amendment.
S

o0,

State v. Ellis , 38 8. W. iE:) 363, 335, Mo. 154, provides

*Section 13 provides t any official vie-
lating its provisiom, '* * * shall there-
by forfeit his * * * office employment.*
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"He !orfolt‘ by the act forbidden, and
therefore his act results ia a status.

See, also, State ex rel. v. 182
¥o. loc. cit. 511, 91 S. W. 4=={’ !

*The debate in the Comstitutional Comven-
tion which put forward section 13 as am
amendment to the Comstitution shows that

it was intended to be self-enforcing. It
was assumed that no legislative act would
be necessary to put it into effect. Ome
reason it is self-execut is because
some of very state officlals affected
by it should net be depended upon to put

it into force. It was intended, as quoted
from Corpus Juris above, to put it 'beyond
the power of the legislature to remder such
provisions mugatory by red to pas:laws
to carry them into effectd t was clear
in the debates.

"No doubt that idea was prominemt in the
minds of the voters who adopted it. As a
matter of common knowledge it was so agi-
tated in the newspapers.

Thus we see that our Supreme Court has reasoned that it is

t Eubuc policy for a public officer %o mame his relative,
within the prohibited degree, to perform a service for a political
subdivision of the State. The office of councilman-at-lazge is
provided for by Statute, and the courts will take judieial notice
that it is a public office, and also that the Oity of Louisians,
which is operating umder a special charter is a political sub-
division of the State. In State v. Whittle a school district was
held a political subdivision of the State and we submit how much
more 80 & city must de. We also note in State v. Ellis and State
v. Whittle, that our Supreme Court held thatihis constitutionmal
provision i- self enforcing. It is true that in those cases the
court was only concermed with the .g:a of th: oannwritut:hml
inhibition u the officer o orm
legal urvto::mm they hvc-Hm stently held that the office of
the appointor was forfeited by such conduct.

Our l1late Courte have mever applied this constitutiomal
inhibition the officer or servant -g was the intended beme~

f the act HP him. In our opinion we .
g.hk h:t the misghie M%i' ) eliminated amd the evil
sought to be eradicated should be kept in mind in order to de-

termine what was intemded by the people when they voted this Com—
stitutional Amendment on Nepotism. The reasoning applied in the
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Whittle and Ellis cases, above set out, for foffeiting the office
‘of the officer making the appointment should apply with equal
force in determining the status of the officer or servant who
happens to be appoimted &r named, by his grnmtin relative. As
was sald in the Ellis case, this constitutional amendment does not
require am enabling act by the Legislature in order to be in force.
Since it be 8 orcing, im voiding the office of the appeintor,
it should be self enforcing, in its application to ¢
status of the intemded bemeficiary, the mominee or appointee.

When the people said in the amendment, " %;ﬂi
: or mpnﬁ" we find no tation _ph%‘axs"'e,
es 1-{ en construe agathr with the whole amendment, which
;:uld 1limit 1ts application to the nominating or appointing of-
cer. '

As heretofore set out we see, that in the city of Louisiama,
election judges are provided for by ordinamce, as is their oath,
duties and fees, We submit that any person named or appointed as
an election Judge in bouisiana, Missouri, in a manmer provided by
law, is a public officer. As was said in Zevely v. Hackman, 300
!o». 59. 1. ¢. 6’5

*In the most gmr-.l and comprehensive sense
a *public office' is an nfmy for the State
and a person whose duty it is to perform
this agemey is a 'pudblic officer'. Stated
more definitely a *public office’ is a

or trust conferred by :‘zabnc authority for
a2 public purpose, the ies of which involve
in thelr performance the exercise of some
portion of severeign power whether great or
small. A publiec officer is amn individual
who has been elected or appointed in the
manner prescribed by law, who has a desig-
nation or title given $o him by law, amd who

exercises the functions raing the office
assigned to him by law. (State ex rel. Smith
v. s 38 So. B70 -~ 72, 114 La. 1098;
cited in State ex rel. v. Maromey, 181 No.,
1. ¢c. 545).*
We reason that since it is nst public policy for ome to
appoint his relative comtrary to the comstitutio nhibition,

and the appoimntor forfeits his office by thias self enforcing act,
it is equally against public policy for ome who has been mamed or
appointed to have any offic status by reason of the overture of
his ex officio relative. The appointor being automatically sub-
jeet to ouster from office reason of his ultra vires and um~
constitutional act, done comtrary %o what our Supreme Court reasomns
to be the public policy of this State, the appointee should not be
tolerated to benefit by the bad conduct of the appointor. The act

being grave enough to forfeit the office of the appointor, then it
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is grave enough to leave the appointee without amy legal rights
to his office based upor the appointment b{ the appointor. The
appointee finde himself without any title to the office which was
the same status as he was in before the appointing officer acted
or spoke. To reason otherwise would nuilify the constitution and
allow an office holder by & mepotistical appointment to perpetuate
his relative in office merely upom a forfeiture of office on his
part after a suilt of ocuster be ajudicated. Such was not the inten-
tion of the people for it would allow mepotism, the very thiang the
po—o:le voted to abolish, by & constitutional self emforcing amend-
m °

CONCLUSION,

It is the opinion of this office that Loulisiana, Nissouri, is
a political subdivision of the State of %issouri, amd that E. K.
S8izemore, the councilman-at-large of said ecity, is a pudblic officer
of a politinl subdivision of this State. It is our opinion that he
and his acts are subject to the consitutional inhibitiom relating to
Nepotism.

It is our further opinion that when he as a member of the City
Council, voted to name and a mt his brother, Chas. Sizemore, as
election judge for Ward No. 2, in Louisiama Kismrl. and the Coun-
¢il pursuant thereto did name and appoint hil to this publiec office,
he was named and tp{olltod contrary to the Missouri Constitution as
it relates to Nepotism, and he has subjected himself to having his
office forfeited.

We are further of the opinion that the letter amnd spirit of the
Nepotism law was violated by your councilmamn-at-large and his appoind-
ment is a mullity and the office remains as vacant as it was before
the Council mamed him. Cases like this where a man names his own
brother as an election judge to sit in an election booth amd collect
his fee while counting votes im am electiom where his name heading
the ticket as candidate, was the very thing the people thought they
had eliminated when they passed this amendment om Nepotism. We smay
that the office of election judge im Ward No. 2 at Louisiama, Nissouri,
is yacant, and that the City Coumcil should be forced to fill the
vacancy in a mamner prescribed by law and the Comsitution of thise
State.

Respectfully submitted

Assistant Attorney Gemeral.

ROY McKITTRICK
Attorney General.
Wos:R




