
NEPOTISM~ Right of City Council in Louisiana, Missouri, to 
appoint a brother of one of their members as an 
el ection judge in a city election. 
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llarcll 10, 1934. 

Boaorable F . D. 1'1lt1u 
City Attoraey 
Louiaiaaa, Kissourl 

I 

Dear Sir: 

We are 1D ••ceipt of your letter dated March 1, 1934, wh.lch 
reada aa follo1ra: 

•ne a1tuatioD concerning the approachiag 
c1 ty elec1:101l ia th1a1 J:. )(. S1aeaore , who 
1a at preseAt, eoUDC1Lmaa-at-large is caa­
didate for .ayor on the Republican ticket, 
Dr . J. w. Orewdaoa, who ia the p:reaat a.yoz 
and who haa been the .ayor of the city f~ 
sixteen years ia the c&lldidate on the Oeao­
c:ratie ticket. 

•uade:r our City ordinances. the council 
aelecta aix Judgea for eaola ward aad there 
are four warda ia the city, three of theae 
judges are Deaocrata aad three Republ.icaaa . 
E. •· Sise110re liT.ea in the aecon4 ward• 
11tew1ae hie brother• Ohaa. Size~re liTea 
in the aecoad ward. At the laat couao11 
aeet1Dg the Republloaa aeabera haade4 up 
their 11at of judges ~ likewise the n .. ocrata 
u d the oouacil oonf11'1H4 aad appointed 
these Judge a. It so happeDa that Ohae • 
Sizeaore• Oll o-f the Judg .. 1a War4 •o• a 
aelected by the Republicaaa aad appointed 
bJ the eouacil ts a b~othe:r of E. • • Sise80re• 
caad14ate for aayor on the Republloaa ticket. 

8 The question iBTolTe4 1a, ia Ohaa. Siaa.ore 
a c ompet eat judge in ward K o. a \'Dader tu 
c1rouaataacea, hie broth•~ belDg a oaad1date 
for aayor!• 

We alao aclalowledge receipt of a copy of the Oi tJ Charter 
for the city of Louialaaa, Daa>url, incorporated uader a 11peolal 
act of the Leglalat~. Section one, Article II of said charter 
prorldee: 

•ne oorpo:rate powera aad dlltlea of tJae 
lJahabltaata llerebJ iaoorporate4 wader tu 
aaae &ad •tyle of • Oity of l,oulai-, • ahall 
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be ~•ted ia aad exercised b7 a clty coua­
cil, to consist of two aeabers froa eau 
ward, to be chosen by the qual1f1e4 Yoten 
of the aeyeral • arda, oa !'ueada7 after the 
flrat MODd&y in Marohl &DBa&lly, except ae 
hereiD&fter proYided. 

Section 8, of Article II of said chazter prOYidea: 

•the council shall be the judge of election 
retuna aad qualifloatlou of lta owa •-­
bera, and ahall deter.tae contested electioaa.• 

Sectioa 12, of Article II of eald obarter proYidea: 

•:boll aeaber of the oouao11 ahall before 
enterbg upoD the du.•i•• of bia ;}floe, take 
ad oati tlaa.t ~· wlll auppor$ tu Coaa~ltll­
tiOD of tke uaited' Statea aa4 o~ tbia atate, 
aad that be will fal thtall7 <leaeaa hlaa.elf 
in office .. • 

Sectioa a. o~ Article III of aald charter aa a.ende4, p%c.-
Yld.. 1». paragzoaph 31: 

•to pro.ide for the election of all elect1Te 
city oftloua, aad to proTide for reJIOYiDg 
froa office .., peraon hold1Dg aa o~tlce 
created by thla ~. or b7 ord1Daace, DOt 
otherwiae proTided fo~.• 

Seotloa 3, of Article 1' of aald oluLrter proY1dea: 

'Judgea of electiona *all be appointed 'b7 
the ol ty col1JlC11; they shall tab Sll oatil 
to fal thfully aad il1Parlia117 dlsclaarge 
their dutle'S-; they aball open '\he poll• at 
6 o• clock in the 110:m1zag, aa4 cout1ne th• 
open uat11 6 o• cloet in the afternoon, whea 
they shall proceed at ouce 'o &8certa1D aad 
cerllf7 the result ol \he elect1oa 1a tile 
presence of so __,. caadidatea or otb.el! p~ 
801l8 Who aay aee proper to be p%eeent aa oaa 
con--wealeatly be uc~te4 b. the rooa; pzo­
nde4, tlaat there aball DeYer be 1888 thaa 
tea •otere pre...t •' &aT coaat.• 

'fhe lut deoezmial ceD8118 for Lou181aaa. a1saour1, 8h01f8 
lt-a population u 3•5•9, heace . it would be goYeraed by tb la• 
relating to c1tlea of \ba'\ alza. operat1q ua4er epeo1al Charten. 



.J 

-3-

It 1• our uaderataadt:J tha't Lou1a1aaa., Jllaaotat, )aaa aevu electe4 
uader the proneloDa o 6013 a. s. Ko. • 1939, to beooae a ott,. .~ 
t)ae third olaaa. 

tou state that JOUr cltJ" ordlnaaoe autho~ls .. 1u <l1tJ 0-.cll 
to aeleot eleottoa. J11dgee for t-• g••ral eleotloa et J"Olll' ot~~ 
elect~-... o~flcera.! authol'."lsed by law. !heae otf1c.. are tM ot­
ftcu set out Sa seotloa rcll' B. S • ., •• 1929• w.Sch proride: 

•At the ••n geDeral eleottou fo~ aualolpal 
ofttcere tn all clttea ud ton• 1Jildft 
apeotal ohart era aad banq three thouaaa4 
1Dhab1 taate aa4 aot 110re thaa t• thouaaad 
1Dhab1 tqta • and at eao). sner&l eleot1oa 
foz mnalclpal offlctr• t~ereat~er, there 
a ball be eleoted a 8&J'Or • a couac1baa:a-at­
large, aa• col11101lua formeaob ward. a ooa­
atab-le. aa -'to:naq. a treaaurer. who .-11 
"• bJ' Y11"tlle o~ hill office, oolleotor of 
tae rn•••• of eu.oh cl t)' as audl to • aa4 a 
cl•:rk, each of •h<* shall bold Oel.- reapeo­
t1Ye office• for two reaza. aad uatil t~ir 
ncouaoH are eleoted aad quallf1e4. Jw.d 
t)ae otty couaoll ahall pronde bJ car41-. 
for the •lectio• or appolataea' of , •• foll~ 
iq offlc•r. to-wlt.: • uaeasor. (B. s. 
1919, 870i. Aaea4a4, Lawa 1937,. p. 357.) 

fte aerY1oe o~ a el"'tlon J114g• ia your cltJ eleot101l ta a 
aer.Ylce to a pC11t1o&l aud1Yl81oll ot tlt.t St-.te of JlleeOUl"lt aal 
'b7 7eur 01 tr Or41Daaoe the Olty 001$Aell baa the right to 'D&M· 
penOJla to relldft tlUa eenloa, 111 you geaeral election fo~ c1'l7 
officera, tlaa' 1a, wl$hln ocma,1tut1oM1 llatu,tcae. 

Seo.loa u. of &ntola ~ of the Jl1aa.ov1 Oonstttut1oa pro-
•14 .. : ~ 

•A:ny public officer or aaploye of 1ld• 
State or of .., pollt1cal .. b41Y1a1oa there­
of J!)lo ehall 1 b7 nrn• of aald offloe u 
ellJ)loJaat ,. ha•e t'lle r1C)lt to .... H ap­
polJlt ..,. peraoD to reader ael"t'toe to tile 
State or to QT polltt.oal aubdlnalOD 'here­
of• aa4 who ahali DUM or &1)1)01at to euo'll 
aeyytce &af relatlYe within the fourt• 4e­
gre•, elther b7 oOJl•aagutllity or afflnlt7, 
shall thereb7 forfeit hle or her office or 
eJIIplo7Jidt •• 

State ez rel. •· Wh1 t'tle U s. W. {34) 100. prcrt'14•t 
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•It te a -~ter of co-. aowledga •u.t 
ai the tl• of tke Coaatlntloaal Ooa­
•enl1.oa 1Jl 1923l-19as., •4 tu a loag '1• 
pr1o:r tllern-oa -.,. oftlolala appointed 
relat1••• 'Q p•aS.ttoae, . ad tlle:re._ pl&OM 
tlle -• of ~4 rel.Mt•• ap.- the pab1tcr 
Pl1 roll•· !he ponr wu ~eel b7 tadt­
Yidal offiolala U4 by ....,•~• ot ofttotal 
board8, bureqa, .c-'••lou, aa4 c..tttHe, 
wt til •h• wu lOdgecl the pnu to appoJ.at 

• pereoaa \o oftlolal poal t1oa. It al .. -.. 
alnlted by ef'fl,olala ws n ·- ... lodp4 tM 
~r to appoiat peraO. \o offlolal poet .. 
tlo•• ao1eo. to tile appzO'ftl of c_cavt• ... 
otJa•z fa.oiioaartee of the •au u4 tte pe-
11\loal .abdi.tato ... 

•It also l• a •t•r of oa.aoa b.owledp tlatat 
_.,of tile :re~att• .. we:r·e taeff'le1•'• .., 
aoae of tb.• reod•l."-ed ao ee:rrlce ,to ,._ ptab­
Uo. -ro :r .. O tld.a wld.-p:read enl. t~ 
~eatloa propoaed to tile ,....te u •t•l> ••t to the Cou11ill\1oa. deelgaated U..nla 
••ct1on 13• art. 14~ • • • • 

!}: 

/ 

•• , waa a4qpte4 br tk• people - l'nzun 36, 
1934. !Ia.• Qba1u1• ad adoptloa of tile 
aae,__.t acaoluiMlJ' ah .. a , .. ._ • &h .. 
01' .... ~~ .... aut .. ld•·. • • • • • .... 

I 
•the ........_, la 41re"'e4 aga.tut of.floidla 
•hf) U&ll ha'Ye (at the tiM o1 ~· •l.ectt•) 
' 'tile ~tp' to .... 0% appcdllt" a .. r•• 'to 
off1oe. Of coune, a board •t• tu~ lt• 
oft1~fal aeJibere. o% a .aJoritr thereof. Jf 
., ,._ ,1.. of tile ••leotloa a -'b•r be tM 
r1,.l (powe:r) .• dtller ltJ oan·tac a 4Mld~JW 
•ote o:r oGeJWl•• , to or app_oill' a ~ 
•oa to office, aa4 Q l••• ~4 :rl-~ 
(powo} la f &Yor of • elatl••;•ltblll ,._ 
prolllb1te4 tepoee~ he olatei& tlle ~-.. 
•••••• 

State y . llUa .. 88 s. W. ( ) 363• 335• llo. 154. pro..-.14•1 

•seottoa 18 pM'fldH t t .., ofttoial -n.-. 
lattag l~• pl'OTI•tn, • • • • aball t~e:re-
bJ forfel' hl• • • • o ~toe ~1o,.e.t . • 
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•ae for1elt4 by the aot fo~b1d4ea. &Dd 
there'fore hi-. aot rehlte t• a etatua. 
See, a.Uo, S~ate •~ rel ..... ~pud, lta 
Mo . loo. clt. 111. 91 s. w. •??. 
•ne debtt.te la the Coaetttut1oaal Ooa•..,. 
tt• nte~ put torn.r4 aeotloa 13 u • • .._.. • ._ •o •-• owetl,lltiora ehon Qat 
1 t wu tateattecl to •• ••11-eatucbc ~ It 
waa &s8Uile4 tbat lto 1eg1alat11"e aot would 
be neoeaeary to pat 1 t into effe-ct • oae 
:reaeoa WQ it le aelf-eseout1zag 1• beoau~• 
soae ot t"- .-• ., state offlolale affected 
bF 1 t ab.ould aet be depeaded upon to pat 
1 t into force. It waa lntellded. u quotect 
fro• Oo:rpu Juri a &boY e., to put 1 t • be7~ 
the power of the leg1ala1iure to a-•der sao1a 
proY1st•• auga'o~ b7 r~tag to pu'-la• 
to ~ thea into effeo1\~ nat waa cl~ 
in the debate•. · 

••~ doubt that idea waa prolllneat lD tile 
minds of tile Yotera who adopted tt. Ae a 
aatter of comaoa kl»wledge it wu •• aat­
tated 1n the neyspapere. 

ftua we aee tllat our hp:r .. Court laaa redoaM that tt 1e 
agalaat public pol1a.r fo% a publ lo o~fto•:r to .... h1a relattye, 
wltbia tile pzool'll.b1 ted c:lepee_, to perlo:ra a aenioe for a poll ttoal 
aubdlyla~oa of the Sta'•· 'fu offlce of COUJtol~at-tu:lt t• 
proricled for b7 Statute, aad the coa~te Will tate 'udiolal aotloe 
tha' 1~ ia a public off1c•~ ea4 aleo that ,._ Otty of Louialaaa~ 
wllleh la o~ra\1Dg uader a apeolal chart•• 1a a pol1tloal nb-
41Yla1oa o~ the State. 1A State • · lh1tt1e a school 41•trlot ... . 
he14 a pol1Uoal 8\1b41T1a1oa of the State sad •• n'bldt how -oil · 
•ore eo a clt7 811at be. We &lao aote in State •. nlle aa4 Stat. 
•. Wblttle, that our Sup:r.-e Coot held. tha'tthla. eoa•tttutloaal 
proYlatoa la ulf eraforolJIS• lt la true tbat 1D: \bo•• oaaea Q.e 
court waa onl7 concer.ae4 wit~ the effe~ o~ ~ coaatttutloaal 
lalllbltl• upon tb office ••':f Ua• penoa t• ~rtom , .. 
legal aenlce, aad. th•7 bYe ooaa n..tlJ held tu' tlae offtH of 
the appo1Jlte-r waa fo:rfeltecl bJ noll cODdut. 

Otlr .&wellat• court• ha"Ye aeYer applied tiala coutl'htloaal 
iDh1blt1o~ to the officer or ·ae:r~t Wbo wa• ~ latea4e4 b.ae­
f1o1a27 .of the act e'ftf• .AI. fPi• ht,a. b OU% oplaioa ..... 
think "'bat the 111ac4Fead8Cl ~e ella1aate4 aad \he e'YI . .. 
a<NPt to be eradloat.. should be kep'\ 1D 1111l4 lsa order to cle­
teralae what wa• 1atade4 b7 the people 1fh8D tb.e7 'Yote4 thla o-_. 
atl'ht.lo-.1 A ... dll.n o1l •epotl•· fhe reaaoa1ng applied b. .. 
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Whittle and Xllie caeea, aboYe ae~ out. for foCfei\1-s the office 
·of ~he efftc.er .Uiag the app.olntuat should apPlJ wltb equal 
feroe in c!ete:ndn1ng the . .etatua o'f tha ~fleer o:r eenaat who 
happens to ~· appola\ed _,. aaaed, bJ ht• pre8llllpt1•• relati••· ._ 
wu eaid 1tl the Slll• cah, thle couatttutlonal aaeadaeat doee not 
:require aa ·~b11ag act b7 ~he Legtelatu:re 1D ortle~ to be in force. 
Slace 1 t be •!lt~~J'orclng • ta Yol.·dlng. the otf1" of the appolatu • 
1 t ahoul4 be ~ aelf eaf'o:rciDg, In 1 ta &J>pllcat1oa to tb.• 
a~ of the tate•ded beae~1c1ar'• the •aata•• o~ appointee. 
Wbft. the people aa14 ill t1le ._,. •• ,, ·~ !l•rr}2.f¥H~lall,_ 
O£ ll•t ff''! a MP12Df'·~. ... f"1Jl4 no """"!iii£tatton 

4

- rMJ~ e•peoa>ir w ea coaa\i1iei'Ji8ether with $he whole aaillldlleat • ~ 
woul4 lialt lte appllcati~to ~ naatnat1Qg or appo1nt1ag of- · 
flcu. · 

u !leretofo.re set out we -.., tha' La the cltJ of Louia,.--., 
el•1toa Judges are PTO"lded fo:r 1'>7 ordlDamle. ae le their oa-til, 
duttea aad f•••· We nblllt that UJ .-raoa aaaed ·u appo1Dte4 aa 
a:a eleotioa J•dge 1a Louietua. llisaou:rl , la a UDD.er pro't'idec! bJ 
lU". 1• a psbllo offtcez. u was aa1d 1• Z••ely v. Hac--., 300 
•o., s~. 1. c. S.: 

'J.D tu ••t geaeral Ul4 ooaprell••t•• .,... 
a •pubUo office-t te a agelloy fo~ ••• State 
aad a pe:n011 whoS-e d.llty lt te to perton 
th.la age_,. l• a 'publlo offlou-•. Btate4 
ao:n d-efial telJ' a •public offtM• 1• a oh.a.rp 
or traat ooaf'eY:I'ed b7 a pu'b11o autJaorlt:r for 
a publlc pwrpaae, tlle dwtlea of whlo-~ l•..-oJ.~• 
l.n the-l.:r perfo~e tlae ue!"cl•• o1 aOM 
porliOJl of ••••:retp pow•:r w:hetller pea~ ~ 
uall. A pablle office~ 1e aa 1adlYldual 
who baa beea elected Ol' appo1Jlt-e4 1a tt. 
.... u praorl'bect by law, who baa a «ba1g­
aat1,oa or •t Ue g1Yea to 111• bJ law ead •lao 
ese2ot••• the ~uactl~ 4Qa~~1ng tk. offl~e 
aaalga~ to ld• b y law. (State ez :rel. s.t t'Jl 
'f• neu. 31 So. 8'0 - 72., 114 La. l0i8; 
cited 1D State ex rel. •· J&aroaey. 191 Ko . • 
1. c. 5415).• 

• • rea.a-oa •u.t a1aoe it te ,ai.nat publlo poJ.tcr fo~ ou to 
appobt hi• relaUYe ooat.n.q to b.e .ona-lo1tuH01l&l 1Dh11>1t1oa, 
aad the app.o~.o:r torf•lt• bla offlo.• b7 ~ e:elf enfo:rc1ag ut, 
1 t ta equ&UJ qaia•t pa;abUc poll, OJ for oae who haa been -.d u 
appotated \o u..- &a7 o1flolal eta.'ua by reaaoa ~ the oye:r~ of 
h1e u offto1o relatl••· The appolatoJt be1J18 auto•tto.allJ Mab­
jeet to ou1i•.r b. oa •f1'1oe b7 re&aoa of hl• ultn Ylr .. ad .... 
OOJaattiutt.oaal act • doae eo~~\:rU'f \o wba\ our Supr- C~ J"e&ao'D8 
to be the public policy of thi s State, t he appoint ee should n?t be 
tolerated to benefit by the bad c onduct of the appointor. The act 
being g;ave enough to forf eit t he office of t he appoint or, then it 
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1• gJ:aTe tmougla to lea•• the app&bt•• wl thmd a117 legal rlgllua 
to hi a offtee baee4 UPDP. the appo1ataat b7 the appolator. ,._ 
appollltee fiade hlaaelf •t•hoat ay t .ttle t-o the oft1oe wh1$ ... 
the aaae •tatua aa he n.a in before the appotatlq ·officer e.c\e4 
or apote. !o reaaa otllerwlae would nul lify the CJQ\\•tltutls aad 
allP &Ja office •o:tdel' by a aepo:tlatlo.al. appola~-' \o peJrpehat.e 
hla relative ln otflce aerely upft a fodetture of otfSoe em bla 
part aft,er a &ult of ouater be aJ1141oate4. Such wu aot the taRea­
tloa _of the people te:r it would allow aepottea, the -.err thtJag U.. 
p:fl• v~ted 'o &bolla, bT a cOD•tltutlonal .. lt: afoll'e1ag aaeatt-• . 

COB(LUS!O•a 

It 1e the opinion of th1a office t~\ Loulelaaa~ Missouri , le 
a po11tloal 81ib41vlaloa of the state of laaou-rl aa t._, I . 11. 
81a-8110re ~· oouactlaaa-et-large of aatd cltJ' le a public of't1o•:r 
ot a pol{,loal 8UbdlT1a1oJL of tbla State. It Ia ou:r OJ'i•lo• tbat he 
aD4 h!a acta are aub~ec~ tG the 4on•ttut1oaal lDhlblt1oa 7elatlag to 
Wepo.t1-. 

It 18 our fut~r opb1on 'llat wJaea he a-. a IMtibez of the City 
Couao11.- •oted. to _. aad appolll\ hi• brother CUe. Slse.o1-•, aa 
eleotiOJt judge fo~ Ward Wo.. a. lD Loulal_.,, M'lsaouzl. aad . ~· COtm­
c11 purauaat tllereto clld - ad appo1Jlt hia to tbte publlo office, 
he •.u aaae4 aad appo1ate4 oontrary to tlt.e ¥laaou1'1 Coaat1tut1• u 
11: ••la•fJ• to •epo\1-a, ad he hal 81d>Jeote4 h1 .. elf to ha•lag hl• 
office forfeited. 

We ue tuztur of the opinion \hat ... l•ttez aad •p1rl-t ot the 
•epott•• law WM -.1o1ate4 ~,. Jour collaCU,.....at-l.arp ucs U• appol•t­
aed t• a nlllty aad tu offlee r--.tu u -.attaat aa 1t .... before 
t:a• 00\llloil a-..ed hla. Cues lib thla wJlere a - aaan hia -
brot!le~ u a eleo-\toa jlldge to alt ill • elec1loll \ooth aad collect 
hia fee ·•bJ.le nouat1ag •otea la sa elect.10D wb.ere bla JlUie he.adlDS 
the It oat u · caadidate. waa til-e ••r~ thtwag tile people ~ugJd thef 
had el1a1u:ted. whea \hey paaeed \hl• •eadaat • l•po\1•· We aay 
tha" '1\e offlce of eleot1• judge ill Wud lo. 2 •~ Lou1etua{ lll.eaourt, 
la ...-t, and that the 01'7 Oouaoi,~ allould be fo~o&Cl to fll tlle 
... ~aaor 1D a -•r preacr1be4 b7 law aad -the Ooaaltut1oa of thta 
State. 

APPROVEih 

ROT •aUYftJO. 
4"01"MJ' Geae-.1. 
WOih. 

... ORR 8-.tft'DS 

.lntet.aat &t-toJ'Itey Gellel"&l-. 


