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CONSTABLE--HIGHWAY PATROLMEN--JUSTICE COURTS: Arrest~ made by 
Highway Patrolmen not predicated on warrant issued to a constable. 
Constable alone is not the only officer of a Justice Court. 
Constable fees out of Justice Court are limited to statutory allow­
ance and are collectible onl~ where actual service is rendered. 

J-1$ 
July 16, 1934. 

Honorable J. B •. Wentter 
Proseout1Dg Attorney 
St . Oharlea, IU.saourl 

Dear Sir: 

This Depar1aent is in receip~ of your reques~ for 
an opiniaa wherein JOU 8U~t three queationa, as follows: 

"lst.. The Coastable oontenda that in a case 
of eYery arrest made by the Patrolmen and 
Weight Officers ~at a warrant be directed to 
hia aa Constable for service. 

• 2nd. !he Constable also contends that he 
i s to deliver all papers, including warrants , 
out of the J . P. Courts. It is •1 contention 
that under Section 3418 ReYised Statutes 1929 
in aisdeaea.nor oases out of the J .. P .. Oo~s , 
the Sheriff of the County or Constable of the 
Township may make the se rvice, and t~at bJ 
reason of Section 13, Page 234, Laws of 1931, 
the State Patrolmen may also aer.e orialnal 
process . As to oiYil process 1t is ay conten­
tion that the Sheriff also baa oertain riiht• 
of ser.ice but that the matter la not of great 
aomen~ here because the Oonatable haa been 
regularly ser.iug oiYil processes. 

• 3rd. The Constable claiJIS that he alone baa 
t he right to collect fines and costs, and that 
he should be paid even in those oases in which 
the Jus•ice has i ssued no warrant and he baa 
perfol'lled ao duties. It is ay contentioa that 
the Constable is to collect such fines 8Ad 
costa only in thoae oasea where execution baa 
been isaued and that it is pr oper for the Jua­
tice to reoei't'e the 110ney upcm pleaa of guilty; 
in fact, Justices haTe been turning oYer to 
the Prosecuting Attorney the Prosecuting Attor~ 
ney fees and the Prosecuting Attorney baa been 
making his report of such feea collected.• 
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I 

Section 3511. R. s . Ko . 1939• pro•1dea that upon 111-
fo:rma:tion be1Dg filed a wa:rraa't ta to 1s8Ue ud rea4a in part 
as follows: 

1 Upoa the fil-1ag of the intoraa'tion a war­
rant shall issue for the appreheDaton of the 
person oharge4 w1 th \he offaH. 911••• he 
be 1n custody or voluntarily ~ea4e• hl• 
self in euetod7 of 'the co_un; • • • • • • 

Thus we see tha't if the- alleged T1olator ia i-ediately 
brought before the Juatice of the Peao~, he 1a 1n ouatody o1 the 
court, and UJlder the &boTe Section it is not nec.easary that a 
Justice of the'Peaee flrst isaue a wazraat . 

Law• of K1as·ourt. . 1931., pages 2U and 235 set out the 
rules and regulations of the State Highway Patrol . 

Section 11 provldea ln part aa follows: 

• • • • • All fees for the &~rest aad trans­
portation of perscm.a arrested and witDeasea• 
fees for aeabers o! the patrol shall be the 
aame a.s provided by law for sherit·ta szad 
shall be 'taxed and oollec'ted as costa and 
paid into the state treasury ae provided by 
law.• 

Section 12 providea in part aa ~ollowa: 

"1 t shall be the duty of t-he pa'tzol to pollee 
the highways conat~oted aad maintained bJ 
the ·ooaission; to :regulate the aoveaat of 
traffic the~eoa; to eaforce thereaa the lawa 
of this state r 'Glating to the operatloD sad 
uae of •eh1oles on the hlgbwaya"; to enforce 
ad preveat thereon the Tiolation of the laws 
relat1~ to ~e slz~, weight &Dd apeed of 
coDDDercial. aotor veru.clea and all laws de­
signed to protect and safeguard the highway~ 
constructed and maintained by the co-s. aaion. 
1 t shall be the duty of the patrol whe1urrer 
possible to determine persona caualng oz re­
sp-onsible for the bzea.kl.Dg. da~~aglDg or d.e­
struction of uy 1Japrove4 hard surfaced roa4-
waJ, stru.oture, sign markers, guard rail or 
•1 other al)ourteDanee constructed or aa.ln-.. 
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ta1Ded by \he oo~salon and to a~rest per­
aona or1JI1Dally reaponetble therefor· aad to 
brizag th• befo~• the J)roper offlciala for 
prosecution.• • • •.• 

Section lS pro~idea in part aa tollowa: 

1 The ••bera of the patrol are hereby d .. 
olared to be otfloers of the atate of 
JU.aaou.rt •4 ab&ll be eo de•e4 aad ta.k• 
in all ooun• baYlDg jur1ad1otioD of of­
f•••• aga.iaat the laws of tbia atate. !he 
-b•r• of the patrol ahall ha-.e Ue power• 
now o~ hereafter "Ye&ted b7 law 1n peace of­
fleer• except the aerY1Dg or e:noution of 
ciYll proc .. a. The ••bera of tlle patrol 
ahall han authority to arreat without writ, 
rol~, order or prooeae aay persoa detected 
by ~• ln ~· aot of Ylolat1Dg aa7 law of the 
at ate . • • • •. • 

Section 14 proYldes aa follow•: 

1 h7 peraoa arrested by a -ber of the patrol 
llhall fonlnrl tb be tatea b7 noll .-ber before 
the oourt or .-glatrate h&Y1Dg jur1ad1ot1oa 
of the oriae whereof auch peraOD •o arrested 
1• obamed there to be dealt wta aooord.lag 
to 1•·• 
U.der the abo•• rulea aac1 :regula~ion• o~ the State High­

way Patrol the a.bera of the Patrol an deolare4 offloe:r• of 
the State aa4 are yeated b7 law with power• po••••eed bF peaoe 
otflcera, wxoept aervlce of olY1l proce••· !he aeabera of the 
Sta-.e Pa~rol are tuz1ller gf.Ye the authority to arrest aay per­
•• detected by him 11l the Y1olat10D of ..,. 1- of this State. 

SeotlOD 7790, R. s . Mo. 1939 p:roYidea tbat the Hldl­
W'Q Ca.aiaa on •Y deputise and appoint peraema to eaforoe tie 
proYiaioua of Seo,ion• relating to Motor Tebiolea. aad reada aa 
followa: 

1 It shall be the duty of the abezlff of 
each oOUilty or o1 t7 to a-ee that the pro­
viaiODa of aeot1ona 1187 ~ 7?93. 1Jlclua1Ye, 
ar-e aforcecl aad •Y peace o~~ioe~ or po­
llee officer of aay county or oity aball 



Honorable J . B. Wentker - 4- July 16, 1934 . 

have the power to arrest on aigb.t or upon 
a warrant any peraon fouad violating or 
haviug violated the provisions of said aeo­
tioas. The sheriff or any peace officer is 
hereby given the power to stop any auoh 
conveyaaoe or vehicle as above deacribed 
upon the publi~ hiqhway for the purpose of 
determining whe~her such vehicle il loaded 
in ezoess of the provisions qf the preced­
ing sections aad if he finds auCb vehicle 
loaded in violation of the provision• hereof 
he aball haTe a right at that time aad 
place to cause the exoeaa load to be r8.oTed 
fro• such vehicle; !14 Rroll::fnfurther, 
that any regularly employ-e · tenaace maa 
of the state highway depar tment shall have 
the right and authority in any part ot tbie 
state to atop &DJ' auoh conTeJ'&Ilc• or vehicle 
upon the public highway for the purpose of 
determining whether such vehicle il loaded 
ia ezoeaa of the proTisiona of aeot1one 7787 
to 7793, inclusive, and if he finds such 
vehicle loaded 1n Ylolation of the provlsioas 
thereof he shall have the right at that t~e 
aad place to cause the excess load to be re­
aoTed froa such vehicle; .!1!! provides\ fWhq , 
that the highway co .. iss1on of ibis state 
aay deputi se aad appoint aay .-her of their 
regularly employed aainteaanoe aea to eDforoe 
the proT1aione of said aectio~s, aad the 
aaintenance •• herein delegated aad appointed 
shall report to the proper officer• any TiO'­
lationa of sections ?787 ~o 7793, 1ncluliYe , 
for proaecution by said proper officer. • 

Here aga1D peaoe officer• haTe the power to arrest OD 
eight or upon a warrant aay peraon fouad Tiolat1xag the rules and 
regulation• of hlghwaya pertaining to Widtk, helghth, lengt~ aad 
weight of actor vehlol••• 

Froa the foregoing atatutory proT1eions we are ~~ ~he 
opinion that 1n case of an arrest llade by a patro~ or weight 
offi cer a warran~ need not be directed to the Constable for aer­
Tice. In faot , acoord1Dg to Section 7?90 npra, and Section 13 
of the Laws of 11saour1 1931, aupra, the abo•• designa~ed officers 
aay arrest on sight. and UDder Section 3511 supra, a -.p-rallt 1a 
umaecessary where the alleged Tiola~or 1s in custody of the court. 
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However, where the alleged violator is not in custody of the 
court, and a warraDt 1s necessary, 1t may be served by the 
sheriff, patrol.Jlan and weight officer, a.a well as b7 the coa­
stable. 

II 

Section 11758 R. s . Ko . 1939• seta out the general 
powera and duties of constables, and reads as follows : 

•constables may sene warrants, n1 ta of 
attacbaeats, aubpoenaa aad all other pro­
cess, both olvll aad crialnal, aad exer­
olse all other authority conferred upon 
thea by law throughout their respective 
counti es.• 

Section 11?5? R. S. Ko. 1929, provides how the proceaa 
1a sened in oaae of a T&OUCJ or refusal to aet , and reads aa 
follon: 

1 In case of a vacancy in the office of con­
stable i n any toWDship , or when the constable 
is interested in or is a party to the ~it , 
or upon the refusal of the proper ooll8table 
to aene the c1 ril process directed to the 
wonstable of auoh to111l&hlp , the ••• a&J be 
e%eouted b7 t" constable of any &djol lliag 
toaahip ill which there aay be aa a"'lns coa­
atable, to be designated ~ justice 1seu1ag 
such process, in the saae manner and with 
llke effect aa lt executed aDd returned by 
the constable of the towashlp ao lntereated, 
or in wbloll the vaoaDoy ex1ata or re:tuaal 
ocoura. lf aay towaahip be 41 Tided, the con­
at able 1a o:UJ.oe at the 111• of the 41v1e1oa 
shall o•tlnu.e to be the coaatable of the 
towash1p 1n wh1¢h hSa r es1dace 1a, aad aD­
o-ther oonrtable &Ull be appointed foz tile 
other towaahlp, aa ln case of Y&08DOJ. • 

In the oase of Hulm v . Laag, 27 S. W. 345; 122 Jlo. 600 
1. c. 606, ~be Oourt aald: 

•!be dutlee and powera of the conatable 
within the juriadiotion of a justice are 
identical with tboae of a sheriff,• • • •. • 



Honorable J . B. Wentke% -6- July 16, 1934. 

jga1n in the case of Stegall •· P1gaeat aad Oaeaical 
Oo ., 150 Jlo. Ap . 251.1 . c . 285 the Oourl said: 

•It 1a ai.ld in 'he oue of 1laba • · Luag, 
1 :z J. lilt Mo. 600 • 27 8 • • 345 • that the pow era 

aad dut1ea of constable• w1'tch1a the jur1e­
d1ot1on of the iust1ce are identical w1 th 
thoae of a a her ff, aDd ao wi tll r ef ereraoe to 
thle speolal constable, while hls retune, 
ae we hold are not as oonolusl•e• h1a power• 
ud duties 1D the senice of process whloh 
he baa power uader the atatuta to .ate, are 
aa broad u thoee of tbe constable hiuelt 
or of a ahertff. 

Although the Hula aad Stegall oasea, IJllpra. hold that 
the dut1ea aad powe:re of the constable w1 thin the jur1sd1otion 
of a justice a~e i dentical with those of a ah•r1ff , yet the 
ooznoerae ta not aeoessQ'llJ t~ue, fb&t ia, that the dutiea aad 
powers of the sher11f w1 thbl the ju.r1ad1ot1oe of a justice are 
ldeDtioal with thoae of a constable. 

Secti on 2193 R. s. o. 1939 seta out to whoa the pro-
cess ia directed aad reada 1n part as foll owa: 

•In all casea not otherwise specially pro-
Yided for, the prooesa shall be a au•oaa, 
and !Yer :r; ~OD• ahall be directed to the 
conaia'bie of the tonship 1n whloh the 
justice wh~ gr&Dted the ea.e residea . • • • . • 

Section 2195 B. S. Ko. 1929 aete out the fora of a 
aus.oaa &Jld reada in part u foJ.lowe: 

•!be state of Mi ssouri' to the constable of 
______ towaahip, • • •.• 

Section 219f R. s. Mo. 1939. proY1dee whea a ~uatloe 
-ar empower a suitable person to execute process~ and reada aa 
followa : 

•EYery justice 1esu1ug any prooeae authorized 
by tbia ,articlei 9PGD being satisfied that 
suo~ process wi 1 not be executed for waat 
of u of f1ce.r to be had 1a tiae to execute 
the aaae, or tn all caaee where the oonst&ble 
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is a party to 1he pending suit or is other­
wise interes~ed 1Jl 1he result thel'eof, II&J 
eapower 8D7 suitable peraon, Dot being a 
party to the suit , to execute the saae·, ·br 
ind.onemeat upon aucJa proceea to the follow­
lug effect:• • • •• 

Onder Sections 2193, 2L91 and 219?, supra, it 1e clear­
ly s et out that the constable is the proper of ficer to aer..-e 
wuruta ianed by 8DJ Justice of the Peace, 1n cue of olvll pro­
oeea, and the luattoe aay only eapower a auitable parae to ex­
ecute the proeesa wheJl the constable 1& UDa•iable or whcm the 
latter- is a pa rty to the pendiq suit or otherwise 1Dtereated. 
We are of the opinion that only the constable mar sene c1 rtl 
pr~e•••• ~leae ae aet out lD Section 219? supra, he ie ua­
&Yailrt.~.:le, e'o . 

Section 3418 R. S. llo . 1929 proridea aa foll.,owa: 

• upon the filing of a co~laint before a 
Justice of the peace, Yer1fied by the oath 
or atf1raat1on of a persaa coapeteat to 
t estify against the aocueed, if the justice 
be satisfied th&t the accused is aot llkel7 
to try to wsoap• or e..-ade prosecution for the 
offense alleged, it shall be hi a duty to 
wortbwith fo~r4 suob ooaplalDt to the pro­
s ecuting attorney; aad i1 shall be the dutJ 
of the complainaat to forthwith lnfona the 
proaecutiag attome7 wlla~ fao'&a ca be pl'OYed 
against the aocuaed, aad by wl\&1 wi taesse•• 
and the residence of auch wltaeaeea; aad if, 
after inYeatigation of such faota. ~e pro­
secuting att orney b~ satisfied that aa offenee 
h&a been oo-.ltted, aad that a case agai.Jlat 
the accused can be made , it shall be hie 
duty t o immediately file hla 1Dforaation 
before the Juatice 1akiog the complaint, ea4 
glYe to said justice a list of tlle witaesaea 
to be aubpoenaed em the part of the state; 
&Dd upon the filing of 1he 1nforaat1on b7 the 
pr.osecut1ng at1oZ'Iley • aa hereila pro..-id•d• 
with the ~uat1oe of the peace• or upon the 
filing of aa 1nforma~1on by the proeeaut1Dg 
attorney upon hi• own lnforaatlon aad belief• 
wl thout complai.Jlt of a pri Tate lndlYldual 
h&Yiag previoualy been f i led, it shall be the 
dUty of the 3uetice to forthwith ieaue a 
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warrant for the arrest of the defendaat. 
directed to the sheriff of ~he county or 
oonatable of the tonahip , or, if no such 
off1c•r 1• a~ baa4, then to some oompeteat 
person who shall be apeciallJ deputed by 
the juatice to execute ~e aue. by writt• 
indoraeaeat to that effecn oa wah -.r•t.• 

Section 11518 R.S. Ko 1929, provides in part ae follo .. : 

•ETer r sheriff shall que.ll and auppreee 
assaults and batteries, riots, routa,&tf•aya 
and insur rect 1ona; shall apprehend ud com-
mit to jail all felons and traitors, aad 
ezeoute all process directed to hia bJ legal 
authority, 1nolud1ag writs of repleT1n, 
att-aohaetlta and f inal proceaa 1aeued by 
justices of the peaoa;• • • • . • 

It is true that under Section 3418, supra, a juatic• 
aar issue a warrant directed to the ah•rlff of the county or 
constable of the towaahip, but that Section deals w1 tJl prooaecl­
iags before justices ln eisdem~ore . It deals with •or1m1D&l 
&Jid not olril proc .. a• . !be constable (Seotlon 11756, aupra,) 
is a proper ptfic•r to deliTer write of attacbaeat, aubposaaa, 
aad all other prooeaa bo~h c1T11 aad cr1aiD&11 _bat that does no~ 
aeaa tha~ t.h• conatable alone ia ~ deliver a.u paper• out of the 
Justice of the Peace Oourta . Section 11518, 8Up~, eats out the 
deneral duties of the aher iff aad givea him the power to •exeoute 
all prooeae directed to hia bJ legal authority, lnclud1Dg wrlta 
of r8l)lev1Jl, attachll81lt• ad final proceaa 1eeued bJ justice• of 
the peace. 

III 

Section 11717 R. S. Mo. 1929, aets out the fees of 
conatablea • a ad we are of the opinion that 1n ~hose caaea 1a 
whloh the jus'tlce haa ieaued no wuraat aad the constable haa 
performed no etutr that he oannot collect fines aad costa . !he 
coaetable can only collect auch f1nea &Dd o,oata ln ouea where 
aa execution baa been isaue4 by the Juet1o•• 

In the case of State ex rel . T . Bzowa, 47 s . • · 504; 
146 Mo. 401 , 1 . c . 406 , the court aa14: 

•tt is well set~le4 \hat no officer la 
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entitled to feea of aay kind unless proYided 
for by statute, and being solely of statutory 
right, atat\}tea allowing the saae JIU&t be 
strictly construed. State . .!& rfi· .!.· lltf~ord, 
116 Ko . aao; !A!.A y. Railroi.CI, Ko . 7; 
Gy~ 'Y.z. ~ayetsi 52.2·, 76 io . 6'16. In t._e 
caaTaat Cied it 1a said: '!he right of a 
public officer to feea 1e deriYed froa the eta~ 
ute. He is eatitled to no fee• for aerYicee 
he MY perfol'a, aa auoll offi oer, unleaa the 
statute giyea 1t. lheD t~e atatute faila to 
proYlde a fee for aervloea he la required to 
pe-rfoza aa a publlo officer, he hu no ola111 
upon the atate fa% O-oapeaaation fo-r nch ae~ 
't'icea.' W1111w ~· Ohar1'*0B -2£•, 85 Ko.645. 

'the atatute (Section 1177f) doea not proYlde that tu 
Ooaatable 1a to oollec~ tinea aad costa 1n '*hoae oasea 1D whlc* 
the fuatioe hae i ssued ao warrant aad 11he constable baa perforM4 
no du'Clea aad, therefore, ta not entt tled to e-. 

Seotion 3456. R. 8 . Mo . 1939., seta out the 4uttea of 
off1cera 1D the collection of f1nea. aad reada ia part aa follows: 

•It ahall be the duty of the justice before 
who• aay connct1on .,.. be 1la4 uader th1a art-
icle, if there be no appeal, to ll&te out aa4 
certify, aacl, within tea daJ• after the date 
of the judga•t, deli't'er to tM treaaurer of 

· the oouaty aad clerk of the OOUJlty ooun eaoll 
a atateaeat of the oaee, the a.ouat of '*h• flae 
and :retum daT of the execution, aad the a ... of 
~he oonat&ble charged with the collection there­
of;• • • •.• 

lie ar• of the op1a10D that the ooaetable aloae baa tlM 
pow-e:r to colle"' fiaea •d costa, but aaly 1n th~e oaaea where ex­
otttion baa been iaaued. Where the Justice haa reoeiYe4 the IIOil.,. 
upoa a plea of guilt~ &Dd ezecut1oa of couzae 1a uaaeceesarr far 
the money baa a1rea4J been collected. 

Reapeotfully subaitted 

b . ORR SA'ITERB 
Aaslataat Atto~e~ Oeaeral. 

APPROVI:D: 

ROf lloi:IT!RIOI: 
Attorney General. 


