
. TAXATION AND, RE'V.EHJE : - Interatate ComHroe under ot l <J3: , ctton 9, 
House Bill No. 5 - Appl icability t Aot to receipts 
by newspaper publisher in U1as our1 tram adTertieing 
and newspaper sa~oe turniahad to ad•artiaer outside 
ot 1Ua sour1. 

.• ~~3 
I 

t.laftb ' . 1934· 

t eaara . .. ataon, t ae, ~oner, Barnett \:. r hittaker, 
nterka 1\Ulldt.ng, 
rauaa City , ::taeour1 . 

Oentleaan: 

---
F I l £ D 

- ~ 
I 

YOtU' lattU' ot Pabnu'J c£ , lCJ34 hu Me reoal ye4 ln wbioh 
JOU req\INted u optat oa on the appllca'btlt tJ or t he Act ot tho QeDir'al 
Jt.uembly of M1aaourt ~otal aaatou 1<]33 , houae BtU t.o. 5 to reoetpta 
tree nenpeper Mntce ad ~per adwrUains bJ t he pu.bllahar of a 
newapa.par publ.1U.4 lD u lasovl trc. u 114ftl"tlael' outa1da or aetaaour1. 
Ia order t hat t ba faota turn1a be4 b7 JOU on \be baa1a or which •• are 
ran4ertoc tbia optntou _, be clear w cla 1\ a4YJ.eable to q~ r our 
latu.r aboft ratU"Ncl to t n tull , nell ltJttu> betns aa tollowa: 

"t.t t ha c.rv.noa which JOU bad wt th • lfoOoll• and • at 
Jatteracm Clt7 011 February 24th • lnt~4 you. ot t ho c ouenl 
courae o' b\aatneaa followe4 lt7 t a Y.e au ~ttr 8tar tn handline 
adftrtiatDC. It wu t ba pu.rpoae ot that 41aou.aa10A to acquaint 
you " 1 t the taota S< t ba t you llligbt render an optnt on a a to 
What portion, it an, , ot t he groaa raoaipta dart.ad ~ a4.-r• 
ttai aa would be returned u a baata tor t ha tu pNacl"1N4 bJ 
Jtouaa &Ul t"o. 5, anaot.M tty the l.a hla\\IJ'a at t t. aJ C,Ctal 
aeaa1on helcJ tn 1933. that y~ .., hue ~ba fMta baton JOU 
tor au.ch JNrPO•• \hi a letter 1a wr1 tten. 

PNlla1nary t o a 41aowaa1on or t he taota an4 t he oonatruc,ton 
or \he Aot " wtah to npaat what wu ea14 at tha ooDtaJ"enoa t hat 
i t wu quite clear ~t t he :raoe1p~o a 6al"ift4 troa otroulatton ara 
not wl tb ill the Aot. 'rbla ta ao obTtou that •• to l'!O t d1aouaa 1 t 
turtber. 

At our oontarenoa you 1n~u.lra4 u to • OCollua•a OODOopUon or 
•nnapaper .-.tea. • '"hla \arm la not 4ar1na4 by ~e Aot. ~z. ·a­
Collum• • oono pt 1011 ot t ha \a • wb.lob 1• baM4 upon t..U 1ar1 ty 
wt tb t b• aent oa p ineel troo a lo exparianea in t he nnapapar 
publl ~h1D bue1naaa, 1a t b.a t. 1 t aur' a n aenloaa auoh aa t he 
tQrn1ah1DC of outa or pla\aa by a newspaper tor a atlp~ated t.a 
or t ha tu.rnlah1 or suoh aerncea by an a4-.wt.1a1na aaan t wbo pre­
porea tha oopJ, outa a Dd. plataa ano cbarpa tba a4.erUaar t herefor. 
I n t ha t1r3t lnatanea tha a.wapaper acrY1oa woul~ be turn1•b84 b7 a 
naws papa.r , while in t.ba aaoone 111 \~a 1 t would ba rendered b)' t he 
acl'nl"Uatna aant. But 111 both o ... a the a4~t1ear wo\114 pay t ha 
faa tor t H e ael"'f1.ca and \ ha parti a a reo•1•1~· t ha tee, t t t he aar­
Tioa wee ren.zered t n . 1aaou.r t . would par t na tu on t be s r oaa reoalpt a 
clar1•a4 tr a turulaht ng t ha a a.. ... , a ubjaet t <. t.hu qual.1t loatton the~ 
t he a4.-rt1a1~ to bo printed a ud dlatrl bated ••• not d1atr1 bu~ 
wholly or pert1ally 1n 1ntaratate comaeroa. It t he a4YerUa t ng wu 



41aU1bute4 tn ln\aretete oC~G~Deree then t he fu.J'nlahlng ot tbe 
out• , platea, an4 copy ta ao tneeparablJ oCIUl•tect with t he 
anwt1a1Dg t hat tba groaa noetpta would no' be IUbJaot t.o to. 
It t b.& a4ftrtblq waa 41atr1bu\ed puotltlly l u t ntaratate OOIIIIIai'Oe 
and puottaUy ln lntraat&te ~eta, then t he portion ot the sroaa 
reeetpta allooable to the 41e\r1buUon macle tn 'be etate would be 
aubJaot to the tu. This lo.at appllM, of oom-ae , only to the 
oaae wh.,. ~ contract ta enteret into tn Mlaaow:-1 an4 \he platea 
an4 oute are MIIUfaotUl"d an4 4el1 ftft4 i n atiaaovl. 

MaYlD« 41apoae4 at tlMtN prella1118J"1 aattera whlola are urelJ a.n­
ttone4 MOaWie or· t he ir b1"1et dlaeuaelon with you, •• now i)aaa to 
a 4t aouuton or t he methoda ~10784 by tbe l'euaa 01 'f atar 1n 
nnapaper a4..nta tnc. 

The ata ot the a4~u ... , ot oQU'ae, ta to baYe hla ~talna 
oopJ na4 by D.•apaper eubeertbera Who are poten\tal purob.aawa ot 
hla pl'o4uot, wttb ~· hope tbat better u4 .,.._. 4lat1"1butlcm 
thal'eot _,. be mao. We w1U out Uu the •tho4a b7 wbioh thle re­
ault la u.-,llahecl bT tbe aa....rtlaer an4 the JDfti'OJOll tu n .... 
paper. Theae nnapapera uauallr hne ottine tn the lerp otttea 
••h aa New York an4 Ohtoaao, tor 'be puJ1'PQ8e ot contuttna w1 th 
dftl'''iaen Wbo .. prod\10\a h&'N pne.1"&1 41aVlbu.UOil ad Wb.o baTe 
nM4 tor a4~1a1Jl8 to tuure aUOh d1av1buUon. wun one ot the" 
oonoerne ooncludea tbat lt 1a aotoa ~o a4 .... 1ee ln the na~pa~ tt 
ente1"e lnto a oonV.•t with lta a4ft1"ttaluc aaent . probaltly 1a 
Chtoaao ar t• York• and authorl_. euoh a4YUtiat na aaent t o plaoe 
the Hft~Ua1q apeet upora at \ha acne4 ratea, ta. tbe D.nllp&pel'. 
Atte:so thla ocaure.t cu- arter te eutu.ct lnto the a4ft1r>Ua1q .,.nt 
of the a4ftl'ttaer wrt \u tbe OOtJJ an4 mana the neoenuy 41'awtaaa 
and outa. The ...-nt tben ..Ua the elMUOtft)ea OJ' •'- ftoa th ... 
The •ta en- plawa are ' ban M'Alab.e4 to \he newapa~l' tn whioh the 
a4ftl""t1..-nt 1• to appear, by the &4wrtleer tbrousb hla a4Yettatna 
acent, alOJaS w1 th the oon\l'an or order u4 auob otber tnnruetton•• 
llltorM\lon or lat.Uiaenee aa IDoQ' be at.,.n to ue n ... pape b7 the 
a4wrt1MZ' or bJ.a apnt. When ~~ Mwapaper l'eoetTea tba elaetro­
t n-a or the 11ata 1 t puta \ hom ln'to toa and utea a •trtx 11014 8Jld 
trc:a thia t o:rm lt puta them ln a ourft4 oaattna boz. .l alll'ft4 plate 
wblch ia tbenby out ta attaohe4 to the sirua wbioh la t~n read7 
to p ro4uoe tu a4wrtt ... nt tor 4lab-1'button· to the U1flii>aper ..au~ 
aorlbera. .After the prlatU. te OC*plete4 Ule J:WnpQG' l a tban 41a· 
tr1bute4 t o t he aubaorlbera in lt1aaov1 , hn- end t he othC' atatea 
where the s tar ta rea4. 

Nenpaper a4ftn1alna la aol4 on the baaia ot otroulatton all4 COYer­
ace • 4eter.cllned troa Ume to t 1Jile bJ an ol'pJlt.sattoa mown a • the 
Au41t Bureau ot otroulettona. Th1e bureau ma1nta1D.a a atatt ot 
au41 tore who at t'Jtequont lntal'ftla au41 t t he olroula\ ton or al l n•••· 
pepera a tld 1'\u'niah a4fti'Uaen with auoh au41ta ahow1JUE the otroulatton 
an4 ooYRaaa o~ auoh new.papera. Thu tr~ the bureau • a au41 t the 
a4ftl't1Mr Jmowa hOw II8Jl1 8\lbaortbel'a tbl newapaper ha.4 an4 whC"e tho .. 



..... 

euuertbera ~ looaw4. Thia •na•lea the aclfti'Ueer to oonr 
'both \he marka\a and \ he population wUh1n au:r •• ln. the OOWltry. 
Henoe , when a r.ew York act..nt .. r purobaeea aclftl'ttatns 1n the 
JCanau 01 tJ 3Yl" he Jmcnra \bat bla a4wrtt aiDe wtll be l'H4 b7 
tbe aubaoribera ot that ll4tnpaper no reatcte 1a IUaaourt, ruau, 
OldaboM aDd other auua. Tht &4..-Uav tn ue1DC that mecli• te 
eeekl~ to actranoe the aale ot h1a pro4uota to tho•• aubaertMJ"a. 

Attor41Da to .. otton 2 A. \be tu t.»oae4 by Hou.. BtU 5 h tor 
the prt Tiles• ot a pareoa a&ac1D.8 t n the w etntaa, a.oq other 
thtnp, ot nawapapar a4ftl',1a1D& ad n•apaper aentoe, aHaurecl bJ 
tbt aro•• noetpta del ftc\ troa auoh naa•. ~-- seo•toa 3 
\hen ta apeoittoally appw4 tJ'OJI the pronaton ot the Ao' e4 
troa the tu lerte4 and 1Jipoae4 t heNbJ 1 Roh portion ot t~ II'OU 
r"e1p'- u .., be clerift4 trom W.tne .. oondue, .. tn tnteratatt 
o a sroe , whto!. t ba s taw ot m aaoot la probl bl tel tJ'c:a tuins 
under tM re~ Oonan tution. lt the eouse ot ltuatneaa toU.wet 
bJ the llftii.Papu ln nnapaper .awruaua u abow 4e,a1lt4, OOil• 

atitutea ia\eratat. oo•ane , then the IX'OM neetp•• tenftcl \bare­
traa o&JmOt be .111&4t the aubJeot ot a tax. J. ooaatclvaUoll ot thoae 
t .. , . an4 the appltoable prlnotplea ot law &DDOUDot4 ltJ \be r t4eral 
and s•••• courta leacl.a to the oonol uaton tbat ev.oh bualuaa la purtlJ 
intenute tn ohaftetv ucl ta nempttd troll tale tu. 

It aaat M borne ia ll1ll4 \bat t he lllttaate ala ot the a4wn1Mr ta 
to plaoe the a4wrtta1~ cop7 1a the banda ot the oew.paper reaur. 
The aequanee ot aeu D•••M.rJ' to .. ocapl1eb th1a end ~DMe 
w1 tb the tnuponaUoD ot •h• •on or pl.a~•• &D4 other lnMlltcenoe, 
~ the nnapapea- til Ylaeovt , to be toUowM 'by the prl ntlns ot tbe 
nnapaper in llleaourl ancl tbenatter wttla ita 41atl'ibutlon to the 
aUbeulltel'. It ne held ~ tbe sup .... ooun t n •••ern Union Tele­
araph Co. ~. Penclletoa, 122 u. s . 347& 

' 0\tltr •~• cleale o~ wtth peracme , or wttb Tiat ble 
ul 'eat ble ~lDC•· t 'h• telecraph tnupor•• notblna 
Tiaible; tt OU'I'1ta oal.y l ieu , wlahea, arclera, aD4 111• 
tall1 noa. • 

'l'.ba Olroult Oo\U"\ ot A.PPMla tor t he .llchth ClJ'oul ' • 1n BU\ler aroa. 
ShOt Co. ~. Unltecl Statea RUblMar Co. t 1~ Je4. l, b.el4 that \be tNDa• 
portat1oll or o~ioation or t n• •lllleno• ooaatttutea l ntereta\e 
OOIM!Iroe Juat u aucb u t he v anaporbtton ot aoo4a o.r •roJaandl ... 
The Court aald : 

' DIPOr\atton into ona atate troa &Do\her ia \be in4lapeae&ble 
el.emlnt, \he , .. , , ot intaratate oa..reea ud .~.., -.otta• 
tion, oonvaot , •racle, and 4ealtq bet ... n oU1sena ol 41rterent 
atataa, whlob oont~latea aDd oauaea .uoh 1aportaUon, eether 
1t be ot soo4a, peraona, or 1ntormat1on, ta a tranaaot1oll ot 
t.nteratate ~oe. • • It h lllfttoteat to ••1 t hat u new 
.. thode ot tranaaeUDC ~uetn•• ue lenae4, t t \hey an toun4 



t o ba l n attaot .. tbo4a of ourrtnc on ~~e 1A aJaJ 
bwtt.D.Ma, u4 t he Ileana for o~olal uanaaeUOJla ba~trMD. 
the ~r ot the art1ola on the one banl, and tbepperaon wbo 
wnt• to 4eal. ia it or un lt 1Jl tU'J'JiDC on h1• bwaiDMa on 
tbe other hand, whetber it k IWlufMwnnc, ..Ulna, tradt.D.s , 
leulac, tranaponauon, co..mtoatiOil, or lntbl'IAeUoa, and lt 
1a aant or vuapofta4 trca ona atata to uotber, it la tnter­
a\ate OCIIIMI""• aD4 tt.rafoft, ab J .. , to ba naulate4 ~r 
ao~aa under tba oa.a.roe olauaa of t ba CODat1tution.• 

Tbla luc-p of J'Udp SUlton na apprnacl b)' t he p~ coun o t 
aaourl 1A sawrlUu Staw Ba.Dk "· st .. a.a , 251 o. 2 , 12. 

I t baa lt..-n aatUect t bat the olnulatioa and dlab1bQUon of n .. pap.n 
ltetwan t ba 'farioua atatN la lnt4n"a\ate o~e. In at PrlD\lng 
~ Publ l ahlD& Co. "'• BI'Water, 24' faf.. 321, tbe Coun hal 4 tha\ a 
atatute o~ I' an-.. wni oh pi'Ollll»l M4 M11'8p8Pa~a tr• plntlDC aDd pD­
llahlaa a llllhPQel' oontalnlns olaan~w atwnl•iDI wu WlCOJUJUtutional , 
'baoaua the etatuta waa a Wl'ten QPOa lnteratata .-roe. The COun 
Mlcl la panz 

•That t he ••aau of print1111 anc1 pullalltna a DnaPapel' 
aueh u tha\ pr1nta4 aD.cl publiahad by t!Mt plainUtf in tha 
•- ln t!Mt State ot MlaaoUI"l, aa4 oauln& the ooplaa tlaeNOt 
- be ovrte4 into t hlo s tate a4 un dell "NN4 w aultaoriltan 
and ouat__.a ot \a plalntlff tbrouah 1 ta -"'' aDA rapean­
\atlfta, u aUeaad ln tba pat1t1on !Mret n, eonotttutaa tha 
4olna o~ tntentate •~• welneaa, oaDDot ~., a1D4 be 
diapute4.• 

~ha suprema eou .. ot K..._. reeentlr ill Llttla •· saith, 124 laD. 237, 
242, aal4: 

• .t.4..n1a-nta o~ eoo4a ln lntaratate « sna 1• an al4 to 
~be aale and aut be reau"4a4 •• an eoaantial part or the 
bulnau. • • • 

w-~a aad o~er •4la ot oonwytas llltolsatlon reaerc11na 
PI'Oper aUbjeeta ot ln•ratate e~oa -.u1 M 4Mil84 to be 
~ lD auoh o~..... Clpaae\-. truii)Onacl troa otbft" 
nataa • a old ln orlcllaal. paotapa, la •~•••, an4 oODU"aeta 
tt# a4'fen1•1Dc aD4 the a.••P• n theaaalwa OU'I'Jin& 8UOh ln­
tOJ'a&ttoA end atftl"tl.-nta, la order to prc.cta aalea, an 
wtthln the pro\Mt1on ot the co--.e olauae ot the Cona\1\utlon. 
• • • The • • • artlolaa ad .. ~1aecl ware lacal aubjeeta of 
oo•aroe, • • • pabllaure or unpapera •UTJtDC a4~t ..... nu 
or 111"'\lolae wan •naaa-4 1n l nt•ratate oa..eroa and • • • pro­
hlbl Uon of' auoh adwntalq and olraul.atlon or t he n.wapqar 
wu MJOD.d t be powr ot the otate to aneot, aad o<Jnatltu\a4 a 
'f1olat1oa ot ~be oamm.roe olauee or t he eral Conatlt~t1on.• 



t:aroh 9 • 19J4. 

The taot \bat oonaln operattou ue ma4o on the platoa ao u to oon­
t ora tbea t o the prtn·U IJI' ... ea en4 1D orclv that U. printing • Y 
be dou. ln M1aaov1, 4o.a not b. &J.'G' ~ &ltv t.be oharaoter ot 'he 
in\aratate tran.aotton. 

I a O&l.l your a\tentlon to Cal4•11 .,.. tiOI'~ CUoltna, 1Jj7 u. s . 622, Yih1ob 
la ~· ao-o~4 •pto\ure f'NM' oaae. Rere ~· T-.4or ahipp 4 tba pto­
tun tr-.a and t he ploturea i n aepante bUD4l.M tnto the atate ot r.orth 
CU'ollna wlaare the ploturea wro plaao4 i n \-he rr-• an4 were than 41a­
trtbuto4 to t he bU1eJ'. 'i'~•e Coun ha14 tbat plaotng the pioturea ln t.he 
tr-. &114 aell1a.J tbe plotvo and trme t n the atate d14 not alter t he 
tntentato ebaraotor ot the ontlZ"e tnnaHtloa oD4 he14 that a ltoeue 
r.. tor the oonduot of noh 'bu.aluaa oou14 DOt H lllpoaecl. 

A. laa41DC eue upon 1ibo propoaUlon ta Interuttonal Ten BOOk co • .,.. 
Pla, 217 u. s . ,1. In thte •- Internattcmal Text Book co. , a f01"a18Jl 
oorporat toa, •1ntalna4 an otttae wi tbln the a tate ot i<auu. At thia 
ottlao 1 t ba4 a atatt ot oallanara and tu~o'Mra who partor.-4 Mr-
T1 ... w1 thln tho a taM ln oosm•tton wl t h tho COMpaQ' a lNata.... It 
••• a!lon that the Ten BMk OcapaJ17 ha4 anWH4 lllto oonvaota wt th 
atU.saa looate4 ill xa.... an-ar Whiob -~·. quoattonalroa. paphleta 
and ~· ••• tOI"WUtM to tbe atu4ent, •ho .... aS4ad by roa14ut u­
·'"·~· lA tho ooune ot hta aW41oa. Tho qa.at1cm pNaente4 to tho 
coun tor totelwinatton ..... ~ .. the tMata ...... eaoh that lt ... 
nbjoot to tbe r oauJ.atton or t l'.e atato, or wblthv lt wu l ntora'\ete 
o~r••· In b.oldiDC tba t tbo bualuoa traneao"o4 •• 1n~arata'- o~o• , 
~hG court aa141 1. o. 10b-107: 

•tt 1A.01W41 U ~y we&ea\oc11 ~U" and, praotloally 
oon\lnuua lataroc.tne Mtwu tho Tl-'book c~nr, 1ooato4 
ln POUJYl TU!a, an4 1 ta aoho1an and as•ata in ianaU ah4 other 
Statoa. Tba~ tntoi'OOVH waa oon4MW4 b7 meana ot OCIII'raapondanao 
t!lrOUCh ~· •tla w1 tll auoh aaent• aa4 aobolara. Whtle thla -~ 
ot u.puun~ an4 uqutrtna an otuaatlon •r not M aob aa l a 
OC8:1oa.l.J' a4opto4 ln tbla oounvr 1 U l a a lawtu.l .U to aooca­
pllah the 't'alllal»lo pvpoae the pcnlaa haft 111 n.... ~oro than 
\hat 1 t.hla modo • - looklag at t hAt eoznneta betlrMil ~he TeD-
bOOk Oa.p&n¥ an4 1\a aeholara - - lnTOlWCl the traupol't.atlou traa 
tu State wbn'o tbe Mb001 ta looate4 w tbe Sbte ta ""ob \he 
aoholar n a14oa, ot booka , qpentua and pepora, UMtul OF DOOOUUT 
l n the partiou.lAI" oouroe or atu4¥ t~ aollolar la purautnc and tn 
roap .. t ot wht oh be ia ott tle4 • trca tiM to UM 1 bJ ftrt ue ot 
hi a eonu.at 1 to intol'llllltlon an4 41zenlon. Interoouraa ot that 
kln4, 'be'••n panloa la 41tferot atewa - - partioulG'lF when 
1\ la U ODOUtiOJl ot a ftllcl ooati'U\ MWHD. \h--i a U IDlOh 
11ltal"'IU8e1 l n t!w oCGatltuttonal aan .. , •• t.n~oroourao bJ aeana 
or the tala.,.;h - •a new apeotaa ot oa..oroe,• to ua• the wor4a 
ot thla oourt ta Peuaoola 'r.~ecrapta eo. T. 1Mhrn tinton t alosraph 
co •• CJ6 " · 3 . 1, «j. l n t!ae lft&t .... ot ot.-aa .... oaten, ' 
.._.,. 1, 1&}, ~1• ooul"\ 1 apoekinc by Chief' .rwatteo Uarahall , aa14, 
•c....reo, ua4oubte4171 ta trattto, but lt 1a aa.athl morea lt 
1a iJataroo\lrM. • RafeJ"1'1DC io tile oona\ltutlonal power ot CoDCr••• 
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to reaulate OCIIDti'Oe among the Stawa and • 1 th torelp 
oountrtea, thia court aatct 1n the Penaaoola oue , juat c1k4, 
that '1 t 1a not olllJ t he rleht but the 4u ty ot Ccma:naa to 
aee to it t ha t 1nHroovae amon<>' the SteMs eno ~he \ralla• 
miaalon of lntellis anoe are not oba~o\e4 or ~eoeaaarllJ 
ellftaberect by ataw les1alatlon. • Thta prlnotple baa newr 
been •ctttled by 8D1 IRlbaequent 4eotdon ot thlu ooun. " 

The supn• c~ ot lltuovl 1a Inkrnat lonal. Ten Book CoapeDJ • · 
Gllleaple, 2.29 110. 397, held to ~ ... etteo• \q)OA praoUaaU7 an 
14ent1oal atat..ent of faota. 

Ill 3t&r-Cbroulole PUb. co. "· Un1te4 PrHa a•a. , 204 re4. 217, ooa­
traet .. wen enteftd i nto lletwen the IUaaovl publia-. and the PrMa 
Aaaoetatton OV ratl~ trom Chi M&O and Nft York, under wbioh the .Preaa 
uaootation turntabad n... MrYtoe troa Cllioaao ud New York to the 
publlaber t n s t . 'LOu1a. Tba ottl H ot tbe Preaa aaooiaUon wu •tn• 
tdna4 ln the publtaher• • butldi~ ln st . Lout a. 11"rum thia otttoe the 
publlaher •tntaiucS • ' I>OJV' MrTtoe troa s t . LOut• to -uer towua 
l n tl» aU.ta. The publla.t.r alao turnlabad tbe st. Louta otttae ot ~e 
Pl'eaa &aeoot atton with looal D ... satbered ln ldaaourt. The Cour\ baleS 
that the oontraot and all or tu aentoe nnclarecS was tat.ratate tn 
oharaewr and not aubjeot to aeparaUon. 

In l.JOU Y • Fa4ual $7aMirt ot Bebrtea , 2CJO rect. 7'2, 1 t waa hal4 tbat 
l aue an<' mort oonU.Ota uncSer wbtoh eqaip:~ect ta aact l.Dto anotbes' 
atate tar ue then end the oolleotton ot royalties tor euoh uae la an 
t ntaratate t~eaaaotton. 

Tba <:-upreme Court ot trtu lu s-.tata • · Salt l ate Trl lM.me Pub. co., 24' 
Pao. 474 , llal.4 tbat at'tW'tiaina ocavut• utan4 tnto w1~ out- at:ata 
a4wrUaara tor the pubUoatioa ot oSCant.te a4.,..t.1alna w1 thin ~e 
atate ot nteh an4 t he publioaUon ot that aAwrtlQ.ns i n \.Je atato , aU 
oonatttute 1ntaratate Oocau'Oe not MpoJ'abl~ e.n4 all aubjeo\ to tba pro­
teottoa ot t he o~e olau.aa ot the oonatt tut i on. 

A oua albO ftl"J Eob in point in th1"' OOilat&arat ion 1a t hftt of Unt te4 
~tatea • · Unl\84 Shoe htDIJ'J' co., 264 Fe4., 158, wbal'e it appaara4 tba' 
leuea tor t he 1na,allat1on en4 uee ot the aohin• wero enteracl into an4 
\be ohi»a ahtppa4 lAto the ••au. The ooun hel.cS ' hat t» exeoution 
ot ~e 1 ..... tollo-.4 b7 tbe t r aneport.atlon ot t he maohlnaa ocnat1tute4 
l ntareta•e ooma.roe. 

In l.amke Y. Fal'Mr a Grain OOIIpUJ , 258 o. s. 50, tba etate eouaht t o tax 
anA r apl.ate a P'•tn elentor 11.bleh atora4 crain bour.ht an4 eton4 •t1relJ' 
within tu atate a r.d which wu t be n 1~ out ot the elafttor an4 ah1ppe4 
entlralJ wt thout t be a tate. Tba Court b.al.4 t t tbe anurw 1neaa wu 
tntera t ate a nd t hat the atata ln whioh the buyt ns anc1 etorac• took pl.ao• 
oou14 not tax or replete tba \Nalneaa -or t he pr1YU ... ot ancaat.na tn 
the bualuu, Ol' the I'Mel pta 6el"1ft4 tl'oa t be bualDMa. 



we r.aoplza that t he tu 1Jiip0ae4 bJ eou• Bill 5 1a not lene4 upon 
the a4ftl't161n& eontraota, but la laded upon the a4wrt1•1Dc .. r­
neea. t he aot ot Jteraly entertnc 1nt.o the o4wnh1ng contraota, 
ot courae, doea no t oonetitute lnteratate COIB8roa. 

In Blu.anatoot Broa. T. CUI'Ua I'ubllahtzaa Co., 252 U. S. 436, the 
a4~1atna oon~eo' dld not tnYolw &DJ moT._nt ot 1nMll1pcoe, but 
the CODrt did aay that t he ezeout lon or tho oo~tr .. t, oouple4 with 
\he turniah1ng ot t ntel llsenoe 4ld oon atltute ln~ratata oaaDeroe. 
Thera wu no tnwntat.e t.anaiaalon ot 11l~U oe 1nYOlftd ln 
thla cua. see t he opSalOil ot t he Coun, pace 442• Upon t hta gr~d 
alone the Coun diattnguhhed t he oue trcm ln..,nottonel Ten Book 
co. Ta. Plu. 

We oonoede t be t •rely t he ezeoutlon ot an adwrtb lDa oontraot would 
not oona~ttuw lnteratata oCIIIIU'oe ot tt .. l t , but where th«J eacuUon 
or t he ocm tl'aot l a t oUo.ed by t he t.rauz:daaton ot 1ntell1aenca tn 
lntel"atata oOJE81'" , auch •• 1a done unttel" the metbod by wdoh adftr­
tlat~ l e bandled tor t he outatete adft~laer , tba tl"an.ao~ton 1• whollJ 
1ntentate cocr:rene. !'he new.-papv merelJ uNa tbe plata and prlnte 
the oopr ln 1 ta nenpape:.a , at-tft' wbloh the oopy llO'fea to the auburlbW. 
The n• apaper dlatrtbutea the a4..en1aer• a OQpJ to the wbaorl~r and 
1n eo dotna l t 1a merel.J puains on to the aubaar lt»v the 1ntell1 enoe 
wb1oh 1\ reoet.-4 bJ t he t natrumentellty ot lnteretate ~•roe. 

Your attention 11 d1reote4 to 80'tnDCl T. ContineAtal 011 co., 256 u . .... 
642, wblre 'the ..;upre. court held a prt YUeae tax Toi4 Moauae the aot 
lapoal n& t M tu 414 not aecncate 1atnnate ta .. a t1'<l:ll latuataw 
-..uewae. It ap;>eea here t be t t he l ectalatun had the tongotng pr1n­
otplee .. 11 lu lll1n4 when 1t enaote4 Bo\8 e .DUl t~o. 5, tor seotton 3 ot 
the AOt pro~ldaa tor the exolua1on ~ ozemptton ot tranaaot ione i n 
l uteretato oozraero u bataa subJMt t o tba tas and thu ell&blea the 
atata to \ax t~aaaaettona whloh lnTOl~ lntraatate ~· aD4 to exeapt 
~anaaot1ons which atteot t nteratate ooamaroa. 

AJplJing t he prlnolploa ata\ed ln the toraco1ns autharl\*•• aDd ~ othor a 
nloh •• could otto upon thla aoadlaio prlnolJl e , lt aeau oonolual ye to 
ua that the tlret •tU4 ot llan411q a4ftl"tla1DC 11 wboUr 1nteratata 
trca tta tnoepttc:m to tbe end an4 t hat no par' ot tbo noelpta derlftd 
trca auob adftrt1a1Da le eubjeo\ to the tu uct.r HouDe ~111 No. 5· 

The other method ~ han41.1na wopapar a4'f rtbln& l a wben t he 
oopr • platea •J be dell y..a ~ a 111aeourt a4-nrt1Hr at the Dn81)1aper' a 
plaM ot bul oaaa tn Miaaovl , or when tbe IUaaourl n•apaper a07 11118D1l• 
t•wr• the out a or platea ln •taeourl ant wbn'e lnaV\Bantall tl• ot 
tateratate ca.aaroe are not u\lll sed t or t he ~anaportation of tbe plataa , 
oopJ, or &117 other 1ntell1cenee rolattna to .uob oopJ , cute or pl at••• 
I t would ... c lear t hat •• to euoh or t be adftrtiatna u •J be Uatrt• 
btlto4 la eeo\ll'l the cro•• neetpta 4erlft4 troa .uoh dtatr1wt1on would 



be aubJeet w the taz. Ubetn 11. 1a e<tUol.lJ ol..r ' 1. \ ll• ~az 
00\ll.d cot be ~sees upon tl-A aroaa reo•lpta 4enft4 tr a QCb a4• 
fti'Ue1:18 aa to t!~ 41etr1bu 1011 4o ot t!lo Cl41'Gr\1olae in a\atea 
oUt tl.ftb : 1a~ur1, bt!Oa~ u.ta tk.d.CS be Snteratow • 

After )'0" heYO Clftll ooae14eratlOD t o \he taot. an~ OODC!.UdOna 
b .. l l' IQU4 1\ woul.J be appnc1a\o4 lt 7011 trOu.ld RJ,ft WI Jour 
optaton relatt•• t rato. ~ 

As we understand )'OV poal tton \M olata OD bellalt ot VCAW 
olleAt ro. ez111p\lOD tu on aooouDt ot .... t pta dwlftd Dam out-ot• 
a~t. .. .,.,1aera tn pa n' tor paper .-.toe en4 ~• papeJ" e4fti'-
Ualna reata em two t:.NM , I • ovuu ' las• uae4 l»7 t.he nenpar.• 
b turntahl ~· .-.to• or atftl"ttat baw otae ' " the paper in 
lewnta\e o, a;.uih \hln belac e Ulwzt ta~uttble , a\&Oh u out.•, 
plawa, eto., or ta ble , noh ea lntelllp:A.Oe or 1 .. <•• to wrl\ton 

ttu>, tbla olautttoat1on or tualblea oJ' lnt.anclblN wtll ocmll' l') 
• v U 1Nt ~ u ~he lntelltpnu tthtoh t a t he .al»able put ot 
the\ wnlob ta nnt lll lntentate •• or t 1.e phfaloal auMtanoe 
upon • -lob 1t la wrt\ n , an4 -11 'beoauee ' · paper l n wblob t • 
9et1alDB •tter app.era la ae.nt or ac14 tn tnterat.a o t.a 
eball taka up tt•• two ooneta .. uona aope.NtelJ an4 Sn ord • 

I. 

"'!» taz l.ll;)oW. W1'b .... &"80' t o the Mla Of' "ll"IIJ* •r a4_,..1alq• 
• lel be a .. und ~the I'Metp\e at tbe r.w troa tbe a4..ntee 
beoaUM lt 1e -one r.n~ Wl'dob la ..Utns the a4~1sl.Dfr aervtoe, c4 
t h• edwnt•r • oh te 1 tor 1 ' · t paJDDr,t te 0. b)• \U paper 
to tho a4'NI'U ... tor 8 pp1QS aD7 pla~a, OUU OJ" OtbaJ' tanaibla pt'Opel'tj 
tor •• ta COJm tton wt ~ p1'1DU or tor the een41CC" 11n br \h e4'tVU .. 
ot '"• Ul c.oo o1· AD7 eon ot 00111 t or lloa\tcm es.rA , t N r <.tl'e, ' o." 
oould no eale or acythir~& u aent f'l"cle the a41'Vttoer t t e oanpa~ 
czo aar reeelp'a em aocount or auo'1 tr eatec. ; t t he n .. _,.,_ en 
bu.yt n ouch lllt'~n . tton or 1r.'lel11 -" a pereon ot1tat4e t~ ••au 
\heu the o ... ot · ar-Chronlole ~blhbl co. "• un1 te4 ... Aaeootatton. , 

d . 217 ( C. C. A.e Oth, 14)13) ml&l\\ boo at•leftD' DO\billl \aD81~le 
QM4 pea• ill on tntentaw tl'eDeai•t.oa to • euoh ••ton lntute\aw 
ODil.:.ltoo. enern Ulllon ,olecra co. • · r en4latcn, ~ u. s . 347 (1903) , 
lnteRa,1onal. l'ttP rook co. " • Plg, 21.7 u. ~. C)l ( lC)lO). u wlea, lr a 
per.u outa14a \ha at.ate wre aelll or turntahina tor • coaat4erattoa 
p.latN, oute or ~ r tanpble ·peli'Gcnnl property to t he oe••pQ• a.M undlDC 
• p.ropa"\J ln t(.l \he DM•va LA lnt_..\a .. •• a or a eel• 
OJ' la- ttanv-r, 1\ atpt •U be t t ' h'- woe4c1 be a eale tn t nMntate 
~· ancS no \U eould be l an d wtth ftaj)eet to reo t pta trcca uoh • 
aal.e. Rob'-1 • · srelbJ t7 rut t•lavtot. 120 u. s. ~ (10cS7)' Reel 
sm nos1 fwa • · , z6() • ~ . ~ (lg25). rro..-.v, t here ta 
no aale o~ era¥ k1Jl4 ot et,her tbe ln\eU1 n" or t :te tal::&lble propW\7 trca 
the a4wnt.ael' to tbe r•ns-rar. 'i'~• a4ftl"UHl" p T• \ ! • cenpeper a 081'\aila 
8\B t or prlnt.lna apcn e oar\a in pol'tlcm t-t the oewapaper Mrlal tv"abocl 
t::r t he e4wrtloer. ':'ho nawpape» •U• no\hinl lble \o \be a4ftl'U••• 



.,_ only aale of tuclbl.e· property by the n .. aJMlPer beln! • eale o r ~ba 
ujQapen t h • el.na, and tbtlae are not aold to the adftrtlMr but w 
nbeerlbera. It t he a4ver-t1aer 4ea1rea 1 u a4ftr't1ae nt to be =1.7 
prl n•e4 utter, i t JDa7 be that noth1Dt; t ana1b1e wUl peaa 1n tntenute 
o~roe t..'-A the ad~ther ~o thfl newapape_r and l f' the adYortiaer 
wlahea ita own platee , cuta, eta. uae4 i n ocaneotion wi th the printing 
the ahl pment whiob 1t 111a1 man ta 1ntu'ftaw oo::aeroe 1ft not a pal'~ ot 
any aale or loaae ot euoh ~anai blo pJ'Op•tY, beoauae t he oale w1 'th ~apeot 
to ah1oh t he tai 1a levied l e a aale by tbe newapaper tc the adYOrtlaer 
u.4 not by the a4ftrtlou to the unpape•. Ae14e trcm the ealea ~ the 
nMrapapen theuel.Yea , t he olll.J aala 1n'f0l1'&4 1n the tran ... tton la a Hle 
trom t he new.papel' to the a4~iHI' ot t he a ..... tlo1D8 Ml"t'ioe or epa", 
and t he tu~ tba~ the Dnapape in aupplrtna auch •»•• or · aernoe uea 
nu, platea or l ntoUtgenoa whloh haYe -.. .. tlroueht into thla aute l n 
1ntvatata o oo doea not exapt t he oe•pe~lon of maldn• aucb .. 1•• 
trcm taxation •nt aore tban t he oooul.)atiDI ot Hllln~ per sonal property 
lJl \h.ie atate 1• exempted trom taxation beOau" t he coo4a aold baYe been 
ahippe4 1A troc outside t ho atat•. Woodruff ... Parh•, 8 aUaoe 123 (1.66<))1 
Bl'otm !1. _ tfouaton, 114 u. 9. 622 (1<185 h hine eo .... Oqe, 100 u. s. 
676 (1000). To 4eo14e othenlae wc:Mld 1oc1oally requin exeptln& tbl aale 
ot a law book i n 'tiaeov1 prin~t ln th1a atata beoau.ae 1 t oontatneel ~­
n port ot a deo1a1on b:_~ the auu.ae of Lor4a. 

II. 

A.a t c \he taot. that the nenpaper l n whloh the a4TVUa1DC a;peara 
1a 41ev1bute4 partially or wboUJ lll lnterebte o~roe, the contention 
tbat tho a4'NI't1Alnc ••noe t.a a Vena .. ,tou ln lnteratate oa.aeroe beoau .. 
ot auch 1utarat a te distribution or aale lo an.-.red by the oaae ot Blum.n­
atook Broa. A4TVt1alnc A&UOY .,. OUJ'tl l'l P\lb11ahill8 co., 252 u. fJ . 436 
( 1C)20) . There occplain.ant engeaed ln t l..e bua1neaa of aotlq a• ... n t tor 
tbe purcbaN tor 1 t e prlnolpala ot a4ftrt1e1nc epaoe 1n -.ulnae publlal~M 
bJ reaponden~ t iled bia co.plaint t'or c1aJia&H lm4w tbe Shuman .utl-'rl'Ut 
An alleci.n.g a .onopoly bJ the deten4ant. Ttte cOl!I;Platnant allepch 

... • *that the buln•e of e41t1n«, ptlbliehina, u4 die• 
t r l but1nc tbrouabout the On1te4 atatea \he a 4Yert1a1Dg met'-r 
con -tained 111 aai d publioationa , puraullllt to oon tract a a4e 
w1 th 1 ta oua~rs and ad"tWUo1~~ aaenotea , waa lnteretate 
oo:::utree , • • *" (252 U. s . 438>. 

and t he Oourt, 1n 4et1n1q the lane t o t he oue, aa14: 

"It tollowa Ulat 1t tile 4Mllnca wU h t he defendant, whio~ ' 
rora t .be aubjeot-matt.Jo of oc.pla1nt, wv e not tran.aaot~oaa 
ot 1ntara\ate comma~•. t he eolarotlon st ates no ca .. wl, bl n 
the terms ot t he act • . , (252 u. s. 441.). 



10. 

... 

aara. a\aon, l ea • Groner , Bernett & Whl ~tater 

.. In the preHnt oua, treatin ~t.e all .. a~ton• ~ t he 
Cl)a pl alnt aa tr,.e , \he aubjeot-:u~ter 4el\l t w1 t h waa the 
maldnv or eon1lrao\a tor t he lnaerUon ot acher'tiatng ma~wr 
i n o.rtat r. p.riodicQla ba1on 1-n« 1;0 the c1ttten4ant. It Da7 
be OW1Ce4e4 that t he airoW.aUon an4 d1etr1but1on or auoh 
~ubl1oattou ~hrouanout the oount1"7 wo\lld llJID\Int ~o tnterataw 
COIIHrea, but t he oil"oulaUon ot thaN perto41cmla 414 not 
clapan4 upon or • •• AD1 41J'eot relation to the a4ftrt1a1nc 
o .ntrao~• wbl ch t he ple1nt1rt oflbred and ~he &.rendant re­
tu.s.d to noel •• exoept upon 'h• Wl"'U ata"d t n the 4Mlan­
t 1on.• (2~ u. s. 442). 

'l'he~• ia no queet ton that '\be aale of a M1tapaper b7 a pareon Sn 
one a\ate to a peraon in ano\har •'-" u a P-' ot wbloh t he nnspa~ 
1a to be dell'ferecl by a moftmeDt ln lnteratata 00111neroe 1• a •a1• 1n 
ill wra,ate ocamaroe nn4 t hat no tu ooul.4 be tapoae4 on accoWlt of auoh 
a aale , what¥-a88l•.nw•~r be reprtad l n 1 ta phfaioal a.aveo~ • The 
LOttery Cue ( 1903), or 1l1 l te aon-phJ'a1oal aapeot e.a 
t he tran&:11u1on or 1ntelli enoe , Intern.at 1onal Text 800k co. • · Pi g , 
aupra. h1;a wu all that waa decided ln at Printl na ud Publlablna co. 
" • Brewater, 246 red. 321, D1a~rlo~ CO\U"t a:aeu, 1917 , 1. • · t at a inoe 
lll'G'IItata aalea oould not be pohlbl~ed bJ prohtbl ti1'.S Ute aale of the 
newapape.r qua nawapapar, eo 1 t t ollowa that ~be ec:1e reaul t could not lMt 
reaoha4 b) aay1nc tbct the aele could be prohi bltecl unl.aaa \he paper 1.n 
out a 'f'llluabla put thereof', tor t he whole aale waa exempt from etata ln• 
tert .. anoa, beoauaa the whole pe.,par ,.. cml7 the aum ot i t a p~a. 

It la wulaniablJ true t hat t he nn sptQer aota ae the middla llnk 
in a cllain t or tranai tUns 14eu haa tbe ad-nrtlaer to JMDbeloa ctt tt. 
p\lbli c , and that 14eaa pan br auch ohatn trOIIl 114Ye'l"tleera t.a ODI atata 
t u Mllber a ot t he public 11\ other nataa, end ~hat what tba a.4.,.-ttaer 
para t or 1s the a.rrtoe ot tne newapoper lll U'an.a:Di~tinc such idoea, but 
theaa oou14aratiows nre pr .. nt With ·~ areatar farce with the satur• 
4ay hvaDiDS POet , Bl\alenatook Broa. A4'N~t1aing A.Sency .,. Cur\le l"\lbl1allin& 
~U7. oupra. . 

• tu la tm.vo•d upon the oooupat1on ot MU1D& mcuura4 b7 ro­
oa1p"ta rro::a aalea. Tba aala 1n.olw4 la not t~ aal.e ot ~· nnapaP.r oon• 
M.tntna ~ a4..rttnmenta , tor the MWpapera are aold to aubecribera, 
and the tao~ t ha" auch a alae to aaaortbe:ra are 1n interatate ooa~~~eroe 
oaDDOt atteot ta-a baaeel on reoatpta trom other Mlao to other ~aone 
ot aocethi.Da enttn~ 41tt"uat. It 1 t could, a nawapaper ,,. haY1ll8 one 
out-ot • atat• aubaoriber ooul4 aq ~hat oU'171nc a 'tl'aJlt ad tor a cook tor 
a local nat dent waa a tranaaotion ot tn"ratate ooDM~"oe, an4 the reoelpta 
t heretrom · eDmpt troaa taxation. 

J.a to the type of "newspaper eert'ioa" dlaNrl'ba4 i n the thir4 pera­
craph ot your lat\v , t il e abo.,. will cmawer yo\11' q_ueat1on em the effeot or 
tnter atate otroulatloa on taxability on aocount of reeelpta from 84.-rtlatns • 
. u to the laat aaatar.oe ot your t h i rd pa.raareph, t r.e applloatton ot the tu 
to n oa1p'• tr.Q.C:l ad'fC't1aere le no' atfao\84 b7 ' h• plaoa ot ea tertna into 
~he oontraot , u lt l a the Ml"rioe of p11blloat10ll tl'oa wllloh ' b• n oe l pta 



11. ~•ra. ataoo, u, Gronu, Bu-ftettan4 WhittekU' 

ue ct.ri net and not t he enteJ"in~ l nto ot the ocntraot, n.or i e tua~11UJ 
atteete4 by t he pl aoe ot monuteotu:re or del1Tery o r outs, plates, eto. 
'beoauae the reoelpta w1 th reapeot t o wb1oh t he tu is[Uipoaocl with whtoh 
we are conoerud are noeipta from the aale ot t ho aeffloe to the a4ftr­
t1eer, and not noeipta fl>om the aale ot the pla~ea , cuta , eto., t o the 
papel' bJ their .IIW1Utaotu.rer, ar the sale ot the pl atea tQ t M adftrU av 
'7 a aautaotunr or e4wrt1a1I:a ent. 'l'b.a only r"eipte Whioh w an 
oona14er1na are t he r ooetpta or the newspaper ·. 

ID conoluator. , it ia our opinion that reoo t.p ta ot a nnapaper 
publlahe4 t n 1aaour1 trom a4~t1eera cuta14e or U1osour1 troa publtahtns 
&4ftz'tl .... ntl t n or tUl"Di ahiq Mrtiooa l n oonneotton wl t b auoh publloa-
tion t n •uoh paper eubjeo" the publlahor ot t ho paper t o a -.ax on ucoWlt 
ot OQC&Cl n; ln t~e ooovp~ttou ot turniabi~ auoh aoJ'Tioo, and t ho taot that 
t anctble poraanel property la aont tnto ·tb• atato tor uao tn prtat lQ& ouch 
a4Taotta-.D'ta OJ' t urn1ah1na auth awTiooa, am t~e t'&Ot tha~ tbe •••-
papel' oo~\ainin& •~ah a4~tteemocta ta partially ao14 l n 1•t•r•tato 
OOJa«roe, 4o not make r .. etpta tram auoh ad't"'rtteors rooe1p" tr011 btlatDeaa 
oont!ut.d tn tntorat ate c~o, u4 that all ot auoll rooetpta ue taa'ble 
under •h• .An ot the liD SpM1al aalon or 'he Oeutnl ~...Uly ot 111aaourt, 
JJouao 8111 1:o. 5, and t hat t h1a woul4 ~e tl'\le reaar4loaa ct \ he plaoo at 
whloh t he a4Tetlatnc oont!'aot waa ent ue4 l nto. 

ATT ... !V!.Y GLW:iRit.L. 


