'TAXATIQ! AND, REVENUE: = Interstete Commerce under of 1937, Seetion 9,

e

House Bill No, 5 = Applieability of Act to receipts
by newspaper publisher in Missouri from advertising
and newspaper service furnished to advertiser ocutside
of Missouri,
7
/
iareh 9. 1934:

Weasrs, "atson, [ss, Groner, Parnett « 'hittaker,
Fanses City, »issouri,

Gentlemen:

Your letter of February 2b, 1934 has been received in which

you requested an cpinion on the applicability of the et of the General
Assembly of Missouri ‘pecial ‘ession 1933, House 5ill Yo, 5 to receipts
from newspaper service and newspeper advertising by tihe publisher of s
newspeper published in Missowri from en advertiser outside of Missouri,
In corder that the facts furnished by you on the vasis of which we are
rendering this opinion may be clear we deem it sdvisable tc quote your
letter above referred to in full, such letter being as follows:

"Lt the conference which you hed with Mr, ¥eCollum ant me at
Jefferson City on Februsry 24th we informed you of the general
course of business followed by the ¥enses City :tar in handling
advertising. It wes the purpose of that discussion to aequaint
you wit: the faeta sc thst you might render an opinion es to
what portion, if any, of the zross receipts derived from adver-
tising would be returned as a basis for the tax prescribed by
House Bill ¥o, 5, enmseted by the legislature at the speecial
session helé in 1933, S0 that you may have the fasta before you
for such purpose this letter is written,

Preliminery to a discussion of the fmote and the construction

of the Aet we wish to0 repeat what was said at the conference that
it was quite clear that she receipi.s derived frum circulation are
not within the Aet. This is sc obvicus that we do not discuse it
further.

At our conferenee you inquired as to ikr, keCollum's concepifon of
*newspeper service,' This term is not defined by the iet. ir, le=-
Collum's conception of the term, whieh is based upon familiarity
with the service gained from a long experiense in the newspeper
publishin - business, is thet it must mean services such as the
furnishing of euts or plates by a newspaper for a stipulated fee

or the furnishing of sueh services by an advertising agent who pre-
pares the oopy, outs and pletes anc charges the advertiser therefor,
In the first instanee the newspaper service would be furnished by a
newspaper, while in the second instanee it would be rendered by the
advertising sgent, GHut in both cases the advertiser would pay the
fee for t!'is service and the parties receivins the fee, if tie ser-
vice was rencered in iissouri, would pay tne tax on the gross receipts
derived fr m furuisiing the same, subjeet tc the gqualification that
the advertising to be printed a:ud distributed was not distributed
wholly or pertially in interstete commerce., If the advertising was
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distridbuted in interstate commerce ther the rfurnishing of the

euts, plates, and copy is s0 inseparsbly conneeted with the
advertising that the gross receipts would not be subjeet to tax,

If the advertising wes distributed partielly in interstate conmerce
and partially in intrastate commerce, then the portion of the grose
receipts allocable to the distribution made in the state would de
subject to the tax, This last applies, of course, only to the
case where the contrect is entered into in Missouri and the plates
and cuts are marufactured and delivered in Missouri,

Having disposed of these preliminsry metters which are merely men-
tioned because of their brief discussion with you, we now pass to
e discussion ¢f the methods employed by the Kanses City Ster in
newspaper advertising,

The aim of the advertiser, of course, is to heve his esdvertising
eopy read by newspaper subseribers who are potentiel purchasers of
his produet, with the hope that better and greater distribution
thereof may be made, We will outline the méthods by which this re-
sult is ecoomplished by the advertiser and the metropolitan news-
paper, These newspapers usually have offices in the large cities
such as lew York and Chiecago, for $he purpose of contesting with
advertisers whose produsts have general distribution and who have
nesd for edvertising to insure sucn distribution, when one c¢f these
soneerns concludes that it is going to advertise in the newspaper it
enters intc a contreact with its edvertising egent, probably in
Chicago or New York, and asuthorizes such advertising agent tc place
the sdvertising agreed upon at the agreed rates, in the newspaper.
After this contract or order is entered into the advertising agent
of the advertiser writes the copy and makes the necessary drawings
and euts, The agent then mekes the electrotypes cr mate from these,
The mats or plates are then furnished to the newspaper in which the
advertieement is to appear, by the advertiser through his advertising
sgent, along with the contraet or order and such other instruetions,
information or intelligence e&s may be given t0 the newspaper by the
advertiser or his agent, vhen the newspeper receives the clectro-
types or the mats it puts them intc form and makes e matrix mold and
from this form it puts them in a cwrved casting box, i curved plate
which is thereby cast is attached to the press whieh is then ready
to produce the edvertisement for distribdution to the newspaper sub-
soribers, After the printing fie completed the newspaper is then dis-
tributed to the subseribers in iissouri, Xensas and the other states
where the Star is read,

Newspsper advertising is sold on the basis of ecirculation and cover-
age, determined from time to time by an organization known as the
Audit Bureau of Cireulations, This bureau maintains a staff of
auditors who at freguent intervals sudit the circulation of all news-
papers and furnish advertisers with such sudits showing the eirculation
and coverage of such newspapers, Thus froim the bureau's audit the
sdvertiser knows how many subseribers the newspaper had and where those
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subseribers qre located. This enables the advertiser to cover
both the markets and the population within any area in the country.
Hence, when a New York advertiser purcheses sdvertisiang in the
Kansas City 3tar he knows that his advertising will be read by

the subseribers of that newspaper who reside in Missouri, Kansas,
Oklahoms and cther states, The advertiser in using that medium is
seeking to advance the sale of his products to those subseribders.

According to Seetion 2 A, the tax imposed by louse Bill 5 is for

the privilege of a person engaging in the business, among other
things, of newspaper advertizing end newspaper service, measured by
the gross receipts derived from such business. Under section 3
there is specifically exempted from the provision of the Act and
from the tax levied and imposed thereby, such portion of the gross
receipts as may be derived from business ecndueted in interstate
commerce, whicl the State of Missouri is prohibited from taxing
under the rederel Constitution, If ths eourse of business followed
by the newspaper in newspaper advertising as above detailed, con-
stitutes interstate commerce, then the gross receipts derived there-
from cannot be made the subjeot of a tax, A conalderation of those
faets and the applicable principles of law announced by the Federal
and State Courts leads to the conclusion that sueh business is purely
interstate in charecter and is exempted from the tax,

It must be borne in mind that the ultimate eim of the sdvertiser is
to place the advertising copy in the hands of the newspaper reader,
The sequence of acts necessary to escomplish this end commences

with the transportation of the eecpy or plates and other intelligence,
to the newspeper in Missouri, to be followed by the printing of the
newspaper in Missouri and thereafter with its distridution to the
subseriber. It was held by the Supreme Court in Vestern Union Tele-
graph Co, v, Pendleton, 122 U, 5, 347:

'Other oamerce deals only with persons, or with visible
end tangible things. BHut the telegreph transports nothing
visible; 4t carries only ideas, wishes, orders, and in-

telld Tence, ’

The Cireuit Court of Appeals for the Eighth Cireuit, in Butler Bres.
Shoe Co. v, United States Rubder Co,, 156 Fed, 1, held that the trans~
portation or communication of intelligence constitutes interstate
commerce just as much as the transportation of goods or merchandise,

The Court said:

* Importation into one state from enother is the indispensable
element, the test, of interstate commerce; and every negotia-
tion, contract, trade, and dealing between eitizeus of different
states, which contemplates and ceuses such importation, whether
it be of goods, persons, or informstion, is a transaction of
interstate commerce, * “ "It is sufficient to say that as new
methode of transagcting business ere devised, if they are found




4. lessrs., vatson, Ess, Groner, Barnett & Whittaker Mareh 9, 1934.

to be in effect methods of carrying on commerce in any
business, and the means for commerciel transections between
the owner of the article on the one hand, ané thepperson who
wants to deal in it or use it in carrying on his business on
the other hand, whether it be manufasturing, selling, trading,
leasing, transportetion, communication, or informetion, and it
is sent or transported from one state to another, it is inter-
state commerge, and therefore, subdjeet to be regulated by
Congress under the commerge ¢lause of the Constitution,'

This language of Judge Sanborn was approved by the Supreme Court of
Mdesouri in Securities State Bank v, Simmons, 251 Mo, 2, 12,

I% has been settled that the ¢irculation and distribution of newspapers
between the various states is interstate cammeree, In Fost Printing

* Publishing Co, vs, Brewster, 246 Fed., 321, the Court held that a
statute of Yauses wiich prohibited newspapers fram printing and pudb-
lishing a newspaper containing cigarette advertising was unconstitutional,
because the statute was a burden upon interstate commerce, The Court
said in part:

'That the business of printing and publishing a newspaper
such as that printed and published by the plaintiff 4in the
eawe in the State of Missouri, and causing the coples thereof
to be carried into this State and here delivered to subsoribers
and customers of the plaintiff through its agents and represen-
tatives, as alleged in the petition herein, constitutes the
doing of interstate commerce business, cannot to my mind be

disputed,"®

The Suprems Court of Kensas recently in Little v. Smith, 124 Xam, 237,
242, seid:

*jsdvertisements of goods in interstate commerc¢e is an aid to
the sale and must be regerded as an essential part of the
business, * * *

Newspapers and other media of conveying information regarding
proper subjeets of interstate ccmmerce must be deemed to be
éngeged in such commerce, Cigarettes transported from other
states, sold in original packages, is commerce, and contracts
for advertising and the newspajers themselves carrying such in-
formation end advertisements, in order to promcte seles, are
within the protection of the commeree olause of the Constitution,
® % % The * * * articles advertised were legal subjects of
commerce, * ' * publishers of newspapers carrying advertisemcnts
of srticles were engaged in interstate commerce and * * * pro-
hivition of such advertising and eireulation of the newspaper
was beyond the power of the state %o eneot, and ccnstituted a
violation of the commerce clause of the Federal Constitution,'
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The faot that certain operations are made on the plates so as to con-
form them to the printing presses and in order that the priuting may
be done in Missouri, does not in any way alter the charscter of the
interstate transesetion,

We call your attertion to Caldwell v, North Cerolina, 137 U, S. 622, which
is the so-called 'pleture freme' cese, Here the vendor shipped the plo-
ture frames and the pictures in separete bundles into the state of Horth
Cerolina where the pictures were placed in the frames and were then dis-
trivuted to the buyer, Tie Court held that plaocing the pietures in the
frame and sellinz the pieture and frame in the state did not alter the
interstate character of the entire transaction and held that a license
fee for the ccnduet of such business could not be imposed,

A leading case upon the proposition is International Text Book Co, Vv,
Pigg, 217 U, 8., 91, In this case International Text Book Co,, a foreign
corporation, maintained an office within the state of Yansas, it this
office it had a staff of caollestors and instructers who performed ser-
vicea within the state in conneetion with the Company's business, It
was shown that the Text Book Company had entered into contrascts with
students located in Kansas, after which texts, questionaires, psmphlets
and papers were forwarded to the student, who was sided by resident in-
struetors in the course of his studies, The question presented to the
Court for determination was whether the business wes such that it was
subject to the regulation of the state, or whether it was interstate
commeree, In holding thet the business transacted was interstate commerce,
the Ccurt seid, 1, c. 1&-107:

"It involwved, as slready suggested, regular and, preotically
eontinuous interccurse between the Textbook Company, located

in Pennpylvania, and its scholars and agents in Kansas and other
States, That intercourse was condusted by means of correspondence
through the mails with such agents and scholars, ¥hile this mode
of imparting and aequiring an educeation may not be such as 1s
comnonly adopted in this country, it is a lawful mode to acoom=-
plish the valuable purpose the parties have in view, Jore than
that; this mode - - looking at the ecntracts between the Text-
book Company and its scholars - - invclved the transporsation from
the State where the sechool is located to the State in which the
scholar resides, of books, spperatus and papers, useful or necessary
in the particular course of study the scholar is pursuing end in
respeet of which ke is entitled, from time to time, by firiue of
his contrect, to information and direction, Intercourse of that
kind, between parties in different stetes - - partiocularly when

it is an execution of a valid contrset between them--is as much
intercourse, in the constitutional sense, as intercourse by means
of the telegraph - 'a new species of commerce,' to use the words
of this court in FPensacola Telegraph Co. v, Western Union Telegraph
0o,, 96 U, 5. 1, 9. In the great case of Gidbbons v, Ogden, 9
vheat, 1, 189, this court, speaking by Chief Justice Mershell, said,
'Commerce, undoubtedly, is traffic, but it is something more; 1t
is intercourse.' Referring to the constitutionasl power of Congress
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to regulate cocnmerce smong the States and with foreign
countries, this court said in the Pensacola case, just cited,
that *it is not only the right but the duty of Congress to
see to it that intercourse amons the States anc the trans~
mission of intelligence are not obstructed or unnecessarily
encumbered by state legislation.' This principle has never
been modified by any subsequent decision of this court,”

The Supreme Court of Missouri in International Text Book Company v.
Gillespie, 229 Mo, 397, held tc the same effect upon practically an
identical statemsnt of facts,

In Ster-Chronicle Pud, Co, v, United Fress iss’'n,, 204 red. 217, con~
tracts were entered intc between the Missouri publisher and the Press
Assogiation oprrating from Chicago and New York, under which the Press
Assceietion furnished news service from Chicego and New York to the
publisher in St, louis, The office of the Press issceiantion was main-
teined in the publisher's building in St, Louis, ¥rom this office the
publisher meintained a 'pony' service from St, Louis to smaller towns
in the state. The publisher also furnished the 3t, Louis offiee of the
Press issociation with logcal news gathered in lissouri, The Court held
that the contraet and all of the service rendered was interstate in
charagter end not subjest toc separation,

In Lyons v, Federal System of Bakeries, 290 Fed, 792, it was held that
lease enc¢ mortgage contracts under which equipment is sert into snother
state for use there and the collection of royslties for such use is en
interstate transsction,

The Supreme Court of Utsh in “tate v, Salt Lake Tribune Pub, Co., 249
Pac, 474, held that advertising contracts entered into with ocut-state
advertisers for the publication of cigarette advertising wiihin the
state of Uteh and the publication of thet advertising in tlhe statc, all
constitute interstate coumerce not separeble and all subjeet to the pro=-
teotion of the commerce clause of the eomstitution,

A case al:z0 very much in point in thi: consideration is that of United
2tates v, United thoe Meehinery Co., 264 Fed,, 158, where it appeared that
leases for the installation and use of the machines werc sntered into and
the machines shipped intc the state, The Court held that the execution
of the leases followed by the transportation of the mechines comstituted
interstate commerce,

In Lanke v, Yarmers Grein Compeny, 250 U, s. 50, the state sought to tax
and regulate a gruin elevator which stored grain bought and stored entirely
within the state and which was then loaded ocut of the elevator and shipped
entirely without the stete. The Court held that the entire busziness was
interstate and that the state in which the buying and storage took place
ocould not tax or regulate the business or the privilege of engaging in

the business, or the receipts derived from the business,
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We recognize that the tax imposed by iHcuse Bill 5 is not levied upon
the edvertising contracts, but is levied upon the sdvertising ser-
vices., The aot of merely entering intc the advertising contracts,
of course, does not oonstitute interstate commerce,

In Elumenstock Bros, v, Curtis Publishing Co., 292 U. 5. 436, the
advertising contreet d4id not invoelve any movement of intelligence, but
the Court d4id say that the execution of the ecntraet, ooupled with

the furnishing of intelligence d4id constitute interstate commercs,
There was no interstate transmission of intelligence involved in

this case., sJee the opinion of the Court, page 442, Upon this ground
alone the Court distinguiched the ¢ase from Internationsl Text Book
Co, va, Pigs.

We concede thet merely the executicn of an advertising contrast would
not constitute interstate coomerce of itself, but where the execution

of the contract is followed by the transmission of intelligence in
interstate commerce, such as is done under the method by wiich advere
tising is handled for the outstate advertiser, the transaetion is wholly
interstate commerce., The newspaper merely uses the plate and prints

the copy in its newspapers, after which the copy moves to the subseribdber.
The newapaper distributes the advertiser's copy to the subseridber and

in so doing it 1s merely passing on to the subseridber the intelligence
which it received by the instrumentality of interstate commerce,

Your attention is directed to Bowman v, Contineatal 01l Co., 296 U, .
642, where the supreme Court held o privilege tax void becesuse the act
imposing the tax did not segregate intrastete business from interstate
business, It appears here that the legislature hed the foregoing prin-
eiples well in mind when it enacted Howe Bill No, 5, for “eotiom 3 of
the Aet provides for the exelusion <r exemption of transagtions in
interstate commerce as being subjeet to the tex and thus enadbles the
state to tax transactions which involve intreastate commeree snd to exempt
transsctions which affect interstate ccmmerce,

Applying the prinsiples stated in the foregoing authoritjes and many othoers
which we could eite upon this academic prineiple, it seems conclusive to
us that the first methed of handling edvertising is wholly interstate

from its inception to the end and that no part of the reccipts derived
from such advertising is subjeet to the tax under House 3ill Neo. 5.

The other methoéd of handling newspaper advertising is where the
copy of plates may be delivered by s Missouri asdvertiser at the newspaper's
place of business in Missouri, or where the Missouri newspaper may manu-
faoture the cuts or plates in Missouri and where instrumentalities of
interstate commarce are not utilized for the transportation of the plates,
copy, Or any other intelligenee relating to such eopy, outs or plates,
1t would seem olear that as to such of the advertising as may be distri-
buted in Missouri the gross reeeipts derived from such distribution weould
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be subjeet to the tax, Likewise it is egquelly clear tiat the tax
oould rot be Imposed upon the gross receipts derived from zuch ed-
vertising as to the dfstribu.ion mede of the adversising in states
oiker than Vissouri, becsuse this would be interstete couceree,

AfSer you Leve given conelideration to the feaote snd couclusions
herein stated it would be appreciated if you would give us your
opinion relative thereto."

.. As we understand your position the cleim on behalf of your
client for exemption from tax on asocunt of receipts derived from ocut-of-
state advertisers in payment for newspaper service snd mewspeper edvere
tising rests on two 0ases, I Dedeuse ¢ertaisn b .iuss used by the newsepaper
in furnishing the serviee or cdvertising have come tc the newspaper in
interstate commerce, such things being either Stanzible, such ss outs,
plates, ete., or intangible, such as intelligence or ideas (as to written
matter, this classificetion of tangibles or insangibles will cover %)
whether 1t bDe regardsd as the intelligence whieh {s the wvalusble pert of
that which is sent in interstate commerce, or t.e physical substance
upon wiich 4t is Written, and II because the newspaper in whioh the ade
vertising matter appears is sent or scld in interstate ccamerce., ‘e
ehall take up these two considerations separately and in order. /

I.

The tex impose! with respect to (ke sale of "mewspa er odvertising”
would be measuwred by the reseipte of the newapsper from the advertiser
beecause it is the rnewspaper which 15 seiling the sdvertising service, and
the advertiser wiich is peying for i%, l!c peyme:t is made Ly the newspoper
to the advertiser for shipping any plates, ocuts or other tangible property
for use in comnestion with printinz or for the sending 'in by the advertiser
of intelligence or any sort of copy for publiemtion und, therefure, there
could be no sale of anything so sent from the advertiser w the newspapes
or sny regeiptes on sgeount of sue’ transmission, .f the newSpper were
buying puen infermistion or intelligense from & perscn cutside the state
then the ¢ese of tar-Chrosicle Publishing Co, v. United Fress issccistions,
204 ved, 217 (Co s Ae Oth, 1913) might beccome relevant @8 nothing tengidle
reed pess in or interstate transmission to mske such transnissicn interstate
comeroe, Festern Union Telegraphk Cu, v, Pendleton, 122 U, 5, 347 (1903),
International Text look Co, v, Pigg, 217 U. % 91 (1910)., Likewise, if a
person cutside the state were selling or furnishing for scme considerstion
plates, cute or other teangible perscnal property to the newspaper and sending
such property in v the newepsper in interstate commeree as & part of s sale
or lease therecf, it might well be that thisz would be a sele in interstate
ocameree and no tax cculd be levied with respeet to receipte from such »
sale, Robbins v, Srelby County Texing Distriet, 120 U, 5, 409 (1887); Real
541k Hosiery :4lls v. Portland, 260 U, 3. 329 (1925). liowever, there is
no sale of eny kind of either the intelligenee or the tangible property from
the advertiser to the rnewspeper, The sdvertiser pays L'e newspaper a oertein
sum for printing upen a oertein portion of the newspeper material furcished
ty the sdvertiser, 7The newspaper sells nothing tangible to the advertiser,
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the only sale of tangible property by the newspaper being a sale of the
ne¥spapers thesselves, and these are not sold to the advertiser but to
subseribers, If the advertiser desires its advertisement to de caly
printed matter, it may be thet nothing tangible will pass in interstate
commerce from the advertiser tc the newspsper and if the advertiser
wishes its own plates, cuts, ete. used in eonnection with the printing
the shipment whieh it may make in interstate coamerce is not a part of
any sale or lease of sueb tangible property, because the sale with respect
to which the tax iz levied is a sale by the newspaper to the advertiser
and net by the advertiser to the newspaper, Aeside from the sales of the
newspapers themselves, the only sale involved in the trensastion is a sale
from the vewspaper tc the advertiser of the advertising service or spese,
and the faet that the newspaper in supplying sueh space or service uses
outs, plates or intelligence whioch have been brought into thie state in
interstate commerce 4dces not exempt the oooupation of making such sales
from taxation any more then the occupestiog of selling personel property
in this state is exempted from taxatioxn becsuse the goods scld have been
shipped in from ocutside the state, Woodruff v, Parhem, § wallace 123 (1069);
Brown v, iouston, 114 U, 5, 622 (1385); umehine Co. v. Gege, 100 U, s,
676 (1800). To decide otherwise would logieally require exempting the sale
of & law book in Missouri printed in this state beocsuse it contained the
report of a decision by the Huuse of lords.

II.

As tc she fact thet the newspeper in which the advertising appears
is distributed partially or wholly in interstate commerce, the contention
that the advertising service is a transaction in interstate commerce because
of such interstate distribution or ssle is answered by the case of Blumen-
stock Bros, Advertising igeney v, Curtis Publishing Co., 252 U. 5. 436
(1920), There complainant engeged in the business of acting as agent for
the purchase for its principals of edvertising cpece in magezines published
by respondent filed his complaint for deamages under the sSherman Anti-Trust
A0t elleging = monopoly by the defendant, The complainant alleged:

w# % %thet the business of editing, publishing, and dis-
trivuting throughout the United States the advertising matter
socntained in said publications, pursuant to contracts made
with ite customers and advertising agencies, was interstate

commeree;® * *r (252 U, 3. 438),

and the Court, in defining the issue in the case, said:
"It follows that if tie dealings with the defendent, which
form the subject-matter of camplaint, were not transactioms
of interstete commerce, the . eclaration state: no case within
the terms of the act.” (2952 U, 3. 441).

It wes held that the declaration stated no case, and the court said:
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"In the present case, treatin: tie allegations of the
ccmplaint as true, the subjectematter denlt with was the
making of contreets for the insertion of advertising matter

in eertein periodicals belon:ing to the defendant, [t may

be cunceded that the cireuletion and distribution of suoh
publications thrcughout the country would smount to interstete
commeree, but the circulation of these pericdicals did not
depend upon or have any direct relation tc the sdvertising
e-ntraots which the pleintiff offered and the defendant re-
fused to receive except upon the terms state! in the declara-

tion,™ ‘352 U. 8. 442).

There is no question that the sale of a ne¥spaper by a person in
one state to a perscn in another state as a part of which the new:=peper
is to be deliversd by a movement in interstate commerce is & sale in
interstate commerce and that no tax could dbe imposed on aecount of such
a sale, whetienlfhg, riegspager Yo regarded in its physicsl aspest, The
Lottery Case (1903), or in {ts nou-physical aspect es
the transmisaion of intelligenece, International Text Book Co. v. Plgg,
supra, 7This was all that was decided in Post Printing and rublishing Co,
v. Browster, 246 ved, 321, District Court Xamsas, 1917, i. e. t'at since
interstate sales oculd not be prohibited dy prohiditing the sale of the
newspaper gua newspaper, 50 it follows that the same result could not de
reached by saying thet the sele could be prohibited unless the paper left
out a valuable pert thereof, for the whole sale was exempt from state ine
terference, becasuse the whole paper was only the sum of its parts,

It 12 undenisbly true that the newspaper acts £s the middle link
in a chain for tranmitting ideas from the advertiser to members of the
public, and that ideas pass by such chain from advertisers in one state
tc members of the public in other statea, and that what the advertiser
pays for is the service of the newspaper in transmitting such ideess, but
these considerations were present with even greater force with the 3ature
day Evening Post, Blumenstock RBros, Advertising igeney v. Curtis Publishing

m' supra.

A tax is imposed upon the occupation of selling measured by reo-
eceipts from sales, The sale involved is not the sale of the newspaper cone-
taining the advertisements, for the newspspers ware sold to subseribers,
and the faet that such sales to subseridbers are in interstate commerce
cannot affect taxes based on receipts from other ssales tc other peraons
of something entirely different, If it could, & newspaper by having one
out=of=gtate subseriber could say that cerrying s want ad for a cook for
a local resident was a transaction of interstete commerce, and the receipts

therefrom exempt from taxation,

As t0 the type of "newspaper service” desgeribed in the third pare-
greph of your letter, the above will answer your guestion on the effect of
interstate circulation on taxability on secount of reeeipts from advertising.
As to the last sentence of your third paregreph, the applieation of the tax
to receipts from sdvertisers is not affected by the place of entering into
the contract, as it i3 the service of publication from whieh the receipts
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are derived and not the enterins into of the contract, nor is taxability
affested by the plage of manufegture or deiivery of cuts, plates, ete,
because the receipts with respeet to which the tax is[Imposed with which
we are concerned are receipts from the sale of the sefvice to the adver-
tiser, and not receipts from the sale of the pletes, cuts, ete., to the
paper by their manufsetursr, or the sale of the plates t¢ the advertiser
by a manufacturer or sdvertisirg agent, The only receipts which we are
considering are the rsceipts of the newspaper,

Ir eenelusion, it is our opinier that receipts of a newspaper
published in ¥issouri from advertisers cutside of Missouri from publishing
edvertisements in or furnishing services in conneetion with such publica~
tion in sugh peper sudjeet the publisher of the paper to a tax on agcount
of engaging in the oseupstion of furnishing such serviee, and the feet that
tangible personal property is sent into -the stete for use in printing sueh
edvertisements or furnishing suech serviges, =nd the fect that the news-
paper ¢ontaining such advertisements is partially sold in interstate
commerce, d¢ not make re¢eipts from such advertisers receipts from dusiness
ecnducted in interstete commerce, and that sll of such regeipts are texable
under the Aet of the 1933 cSpeeial %ession of the Ceneral Assembly of Migsouri,
House Bill ro, 5, and that this would be true regardless of the place at
which the advertising contract was entered into,

Yours very truly,

WARD H, MILLER

ASSISOTAFT ATTOUNEY GEMERAL.
APPHOVED:

ATTCRVEY OLUERAL,




