LJACT10MNS: . Where more votes are cagst than names on the poll DOOXS,
the illegal votes, if any, could be throww. out, but this
would not necesal%nto throwing out entire vote of the

precinet.

p, 2y

November 28, 1934,

Hone. Hampton Tisdale,
Prosecuting Attorney, 2
cooper county, //
Noonville, issouri.

Dear Cir:

This department is in receipt of your letter of
rovember 14 relating to the recent general election in cooper
county, whieh is as follows:

"come irregularities oceurred in the
recent clection in Cooper County upon
which some of the defeated candidates and
the Chairman of the Democratie County
Committee have requested an opinion,

Noe 1o In Boonville FPreeinet Vo, 2

eleven more votes were cast for the offices
of Presiding Judge, Judge of the Vestern
Distriot and Representative than there
appeared names on the poll books. This
irregularity apreared only in connection
with these three offices. Would it be
possible to throw out the entire preecinet
in ease of a contest on this ground?

Noe 2¢ Im Clear Creek Precinet there were

sixteen more votes cast for all offices

than there appeared names on the poll books, .
In case of a eontest, ecould this entire

precinct be thrown out upon that ground?

The Republican eandidate for County Clerk
was elected by thirty-three votes nnd the
Republican candidate for Representative Ly
sixteon votes. In case either or both of
the above named preeincts wers eliminated
the result would mean the eleetion rather
than the defeat of these two offricers. I
am therefore, at their recuest askimg for an
offielal opinion in this matter,
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The section dealing with contests of elections of
Presiding Judge and Judge of the Western Distriet is Section
10339, R.S. Mo. 1929, which is as follows:

"The several ecireuit courts shall

have jurisdiction in cases of con-
tested elections for county and
municipal offices, and in all eities
now having or herearfter attaining three
hundred thousand inbabitants, the said
eireuit courts shall have jurisdiction
in cases of contested elections for
justices of the peace, and in cases of
contested elections for seats as diree-
tors in the boards having charge of

the publie schools and publie school
property, and the county courts in
contests of township offieces; but no
election of any such school director,
of any county, municipal or township
officers, shall be contested unless
notiee of such contest be given to the
opposite party within twenty days after
the votes shall have been officially
counted; the notice shall specify the
grounds upon which the contestant
intends to rely, and if any cdb jeetion
be made to the cualifications of
voters, the names of such voters and the
objections shall be stated therein, and
the notice shall be served fifteen days
before the term of court at which the
election shall be contested, by deliver-
ing a copy thereof to the contestee, or
by leaving such copy at his usual pinco
of abode, with some member of his family
over the age of fifteen years; or, if
neither such contestee nor his family
can be found in the county, ana service
cannot therefore be had as aroresaid, it
shall be a surficient service of sueh
notice for the contestant to post up a
copy thereof in the ofrice of the clerk
of' the court wherein the contest is to
be heard.” -

Section 10346, R.S. Ho. 1929 deals with election contests
of a representative or & state senator, and is as follows:

"If any candidate of the proper county
or distriet contest any election of

any person proeclaimed duly elected to
the senate or house of representatives,
such person shall give notice thereof,
in writing, to the person whose election
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he contests, or lesave a writtem
notice thereof at the house where
such person last resided, within
forty days after the returns of the
election to the eclerk's office. The
notice shall specify the names of
the voters whosec votes are contested,
the ground upomn whiech such votes are
illegal, and a full statement of
any other ground upon whieh such
election is contested, and the name
of the justice of the peace who will
attend to the taking of the deposi-
tions, ané when and where he will
attend to take the seme.™

While you have stated two cuestions in your letter, an
answer to one will automatically answer the other, as they are
practically the same, and in a condensed form your inquiry is:
Cean a contest be based on the fzet that there were more votes
cast in certain precinets than there were names on the poll
books and if such contest were successful, could the entire vote
of the precinets be thrown out.

It is the opinion of this department that if a econtest
were instituted, it would necessitate examining the ballots and
comparing them with the poll books. A similar cuestion was before
the Supreme Court in the case of Windes v. Nelson, 159 ¥o,51. The
Court said (l.c. 74=76):

"On the recount the ballots cast were
examined and compared with the poll
bookg, and & report made to the court
of the result. In this way it was
disclosed how every voter in Camden
County voted, and the secrecy of ths
ballot was destroyed. No objection was
made to this proceeding by either party
and therefore, the legality of the pro-
ceeding is not open to review in this
case. But 1 cannot permit the fact to

ss unnoticed. In ent there is
ﬁ: la® in this state hggdgzrmitl such

a practice. The Constitution (See. 3

Art. 8) provides that all elections shall
be by ballot, which necessarily implies
secreecy, but adds: 'Provided, that in

all cases of contested elections the
ballots cast may be counted, compared with
the list of voters, and examined under such
safeguards and regulations as may be pre-
seribed by law.' But an examination of

the statutes of this state will show that
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the legislature has never prescribed

any such regulations or safeguards,

Those so far prescribed do not go to

the extent of allowing the seereecy of

the ballot to be thus destroyed. 3o

that, while the Constitution has made

it possible for the Legislature to do

so, the Legislature has, in :! Juagment,
wisely refuséd to exercise thlis power

or to destroy that secrecy. Tvery
eleoction of late years, in large cities,
has been followed by an eleetion contest,
and the econduct of those caases shows

that in a very large majority of in-
stanc¢es such cases were not bdbegun in

good faith to change the result of the
election as declared by the election
officers, but for the ulterior purpose

of ascertaining how the individual voters
exercised their franchise with 2 purpose
to intimidate them thereafter. The wis-
dom and the necessity of the sefret ballot
is more apparent today thar it ever was
before in the history or the world. The
benefits of a secret ballet were recog-
nized evem in the days of Rome, for we
find that Cicero in his defense of Plau-
cius said, *The ballot is dear to the
people, for it uncovers mends faces

and conceals their thoughts. It gives
them the opportunity of doing what they
like and of promising all they are asked.'’
Judge Cooley in his work on Constitutional
Limitations (6 %d.), p. 762, says: *The
system of ballot voting rests upon the
idea that every elector is to be entirely
at liberty to vote for whom he pleases

and with what party he pleases, and that
no one is to have the right, or bde in
position, to question him for it, either \
then or at nn{ subsequent time. The courts
have held that a voter, even in came of

a contested election, cannot be ecompelled
to disclose for whom he voted; and for the
same reason we think others who may acei-
dentally, or by trick or artifice, have
acouired knowledge on the subjeet should
not be allowed to testify to such knowledge,
or to give any information in the courts
on the subjeet. Publie poliecy requires
that the veil of secrecy should be impene-
trable, unless the voter himself voluntarily
determines to 1irt it; his ballot is abso~-
lutely privileged; and to allow evidence
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of 1its contents when he has not
waived the privilege is to encourage
trickery and fraud, and would in
effect establish this remarkable
anomaly, that, while the law from
motives of publie poliey establishes
the secret ballot with a view to
conceal the elector's action, it at
the same time encourages a system of
espionage, by means of which the veil
of secrecy may be penetrated and the
voters' action disclosed to the publie,.'™

Jection 10343, R.S. Mo, 1929 sets rorth the manner of trying
a contested election and is as follows:

"Every court authorized to determine
contested elections shall hear and
determine the same in & summary manner,
without any formal pleading; and the
contest shall be determined at the first
term of such court that shall be held
fifteen days arter the official count-
ing of the votes, and service of notice
of contest, unless the same shall bde
continued by consent, or for good cause
shown."

Construing this section, along with a number of other sec-
tions pertaining to election contests, the Court in the case of
State ex rel. v. Oliver, 163 Mo., l.c. 694, said:

*In that case, Mershall, J., in deliver-
ing the opinion of the court, after
quoting the foregoing eonstitutional and
statutory provisions, said:

*Thus it will be seen that while Seection

7044 suthorizes the court bdbefore which

any contested election may be pending to
order the clerk of the county court ?1n
St.Louis, the Doard of Lleetion Commissioners)
"to open, count, compare with the list of
voters and examine the ballots in his office"
and to certify the result of such count,
comparison and examination to the court,

it gives no such right to any one except

the clerk--not even to the parties or their
attorneys. The subsequent sections emphasize
this feature and show that it is not simply
a casus omissus but that it was deliberately
and intentionally so framed., Thus, seetion
7046 provides that the balleots shall bde
opened in the presence of the parties and
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their attorneys, "and after swearing them
not to disclose any fact discovered from
such ballots except such as may be con-
tained in the clerk's certificate.” It
will be noted that the oath of secrecy
relates only to what may be discovered from
the ballots and does not impose any secrecy
as to what is shown by a comparison of the
ballots with the voting lists.

But this is not all. Seetion 7047 requires
the clerk to permit the contestor and the
contestee and their attorneys "to fully
examine the ballots™ and further that the
clerk "shall make return to the writ ....

of all the facts which either of said parties
may desire, which may appear from the ballots
affecting or relating to the election for the
office in contest.”

So that up to this time the legislature has
only given the parties or their attorneys the
right to fully examine the ballots and to
require the clerk to certify all the facts
which either of the parties may desire which
appeer from the dballots, No right has been
given them to compare the ballots with the
voting lists. Such a comparison would die-
close how the elector voted and thereby 1lirt
the veil of seerecy without his consent to

the parties and their attorneys and they
would be under no obligation not to disclose
the informetion so obtained, for their oath
of seerecy is limited by the statute "mot to
disclose any fact discovered from such
ballots"” == not from such a comparison. And
if the contention of respondents that the
term "ballot” employed in Seection 7046
includes such a comparison of the ballots with
the voting lists, be true, then it necessarily
follows that the veil of seerecy would be
lifted, not only to the eyes of the parties
and their attorneys, but also to the whole
world, for Section 7047 recuires the clerk

to permit the parties and their attorneys to
fully examine the ballots, and to make return
"of all the facts which either of said parties
may decsire which may appear from the dballots.”
20 that under such a construction the elerk
ecould be required dby the parties to certify
to the cireuit court and thus meke a pudblie
record of every fact that appears from the
ballots and from a comparison of the ballets
with the voting lists, and in this manner a
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perpetual publiec record would be made

of how every elector voted. Aind this is
preecisely what the eircuit court ordered
to be done in this case., That this is not
the true or literal meaning of the law

is conclusively shown by the faet that

the parties and their attorneys are required
to be sworn not to disclose any fact dis-
covered from the ballots. If ballots
include voting lists, then what useful
purpose would be subserved by swearing

the parties to secrecy when all the facts
so discovered would be made matters of
publie record in the cireuit court by the
return of the clerk? And yet the prime
purpose of voting by ballot is to preserve
inviolate the secrecy of the vote,'

These views, thus expressed, necessarily
condemn paragraphs 1 and 2 or the order
made in this instance.

Nor is there any provision made or permis-
sion given in the sections of the statute
quoted, for any of the parties or their
attorneys to make notes; and in doing this
they could easily go further. If they are
allowed to make notes, it 1s sasy to see
that no one could prevent them from stating
therein 'as to what political party any
voter voting at such election voted for.*
And it is also easy to see that they, having
made notes containing sueh prohibited faets,
the elerk would have no authority to super-
vise them; look over their shoulders, and
see that they did not have and did not take
such contraband matter out of his offiece,

The only rights the contestor or contestee or
their attorneys can assert under the law, are
those granted them under sections 7046 and
7047, whieh include the right named in the
latter seetion, that of having *the clerk to
make return to the writ, under his hand and
official seal, of all the facts which either
of said parties may desire, whieh may appear
from the ballots, affecting or felating to
the election for the office in contest.’

A1l things else are tabooed., When the clerk
has done his orfice as in these two sections
provided, the chapter is closed and the
function ended."
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The above decisions are quoted for the purpose of show=-
ing that in all probability in a contest the poll books and
ballots could not be compared; however, these cases have
apparently, though not directly, been cverruled, as shown in
the case of Gantt v. Brown, 238 Mo, 560, wherein the Court
said (l.c. 575-578):

"By the preceding section the poll

books are required to be put into the

ballot boxes. Under Section 6228, supra,

the commissioners are to seeurely keep

such ballot boxes (contents, ballots and

11 books). They are not to inspeet them

meening the contents, not the mere naked
‘boxes) nor permit anybody to inspect them,
‘except upon order of court in case of
contested elections', ete. In such ex-
cepted cases what are to be inspected?
Most certainly, the contents of those boxes,
and this includes both ballets and poll
books. Not only s0 but the commissioners

in other cases are to seecurely keep them

for twelve months, or until such time

'when it shall be nee¢essary to produce
them{not the naked boxes, but the contents,
the ballots and poll books) at the trial

of any offense committed under this article.®’
Now where do these ballots and poll books
go? To a plain ordinery court of Jjustiee.
For what purpose do they go? That they
may be used in evidence on the trial of a
cause. Not only so, but by the last clause
of the section these bdallots and poll books
must be kept in taet even after the expiration
of twelve months providing a contest or
prosecution is intended. Kept for what?
Certainly not in seclusion and for no purpose
as held in the Spencer case and cases follow-
ing its trend.

But even this is not all. 3section 5939, i.S.
1909, reads: 'Either house of the General
Assembly, or both houses in jJjoint session, or
any ecourt before which any contested election
may be pending, or the clerk of any such court
in vacation, may issue & writ to the clerk of
the county court of &he county in which the
contested election was held, commanding him to
open, count, eompare with the list of voters
end examine the ballots in his office, whieh
were cast at the election in contest and to
certify the result of such count, comparison
and examination, so far as the same relates to
the orfice in contest to the body or ecourt
from which the writ is issued.?'
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This section has long been on the
badoks and is discussed in the Spencer
case. That discussion, however, does
not meet with our views. In that case
the return to be made by the offiecials
under the order of the court must be
confined to what is shown by the ballots
themselves and not a return showing the
result of an examination of the ballots,
and the comparison of those ballots with
the poll books., The plain reading of
the statute is emasculated by the Spencer
and lMontgomery Cases. The statute com-
mande the clerk (1) to opemn, count end
compare the ballots with the list of
voters and examine the ballots; and (2)
*to certify the result of such count,
ison and examination so far as the
same relates to the office im conteat to
the body or court from which the writ is
issued.,' Now, what result shall the eclerk
cortify? The result of an examination of
the ballots only, as said in the Spencer
case? We say No., The statute speaks for
itself. The statute says, 'The result
of such count, comparison and exemination.®

The Spencer case and those following it
eliminated from the statute the result of
the comparisom of the ballots with the
poll lists, and in this thwarted the clear
legislative intent as expressed by the
statute.

Going further, we find still another seeSion
whiech throws light upon the question, Sec-
tion 5905, H.S. 1909, insofar as applicable
to the point in hand is concerned, reads:
*And the ballots, after being counted, shall
be seanled u¥ in a package and delivered to
the clerk of the county court or corresponding
officer in eany c¢ity not within a county, who
shall deposit them in his office, where they
shall be safely preserved for twelve months;
and the said officer shall not allow the

same to be inspected, unless in case of con-
tested election, or the same become necessary
to be used in evidence and then only on the
order of the proper court, or a judge thereof
in vacation, under such restrictions for their
safe~keeping and return as the court or Jjudge
making the same may deem necessary; and at
the end of twelve months, said officer shall
publicly destroy the same by burning, without
inspection.?
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This section goes to the ballots
themselves. 1t is a part of the
general election laws. Seetion

5911, discussed supra, left one of
the poll books open for publie in-
spection. Both seetions are in the
same article, In the quoted portion
of section 59085, supra, note the lan-
guage, ‘'or the same become necessary
to be used in evidence.' Used in
evidence how? ‘'Under such restrio-
tions for their safe-keeping and retura
as the court or judge ma the same
may deem necessary.'

If this section does not disclose a
legislative intent to the effect that
the ballots themselves can be used in
evidence in proper cases, 1 have mis-
conceived what I take to be unequivocal
language. In truth and in fact this
section contemplates that the ballots
upon the order of the court may be taken
from the legal custodian and used in
evidence. At least it does contemplate
that ghe legal custodian can be called
upon/ ce them for use in evidence
before the court. uf course the court
must arrange for the safe-keeping and
return of these ballots after they have
been used in evidenece, but that is is
a clear provision for their being used
in evidence there ecan be no doubt.

In determining the legislative intent
the whole body of the law must be com-
sidered, and not selected portions thereof,
We have, therefore, taken up some sections
not discussed in the Spencer case. An
examination of this body of laws as applied
to the State at large and as applied to
the oity of St. Louls convinces us that the
Legislature never intended to deprive a
contestant of his right to show fraud by
the best eviaence, and never intended to
hermetically seal the evidence of fraud in
the ballot boxes and pool books, as is
done by the Spencer and Mmontgomery cases,
supra, and perhaps in a more modified form
in some succeeding cases.

We have no doubt that if it becomes neces-
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in the progress of these cases
for this court to inspeet certain of
the bdallots, we would be acting within
the constitution and statutes to send
for them, or direet our commissioner, under
proper restrietions, to proecure for us
the needed information.

we shall not go further. Upon the ques-
tions discussed herein the Spencer and
Montgomery cases, supra, and those following
them, are overruled. The charges of fraud
are thereby rendered susceptible of proof,
if fraud in faet exists, and the question
of a primae facie showing of fraud is out

of present consideration., This permits the
case to be tried as other cases, as a whole,
leaving tre perties litigant to decide for
themselves whether or not the evidence
introduced thus far proves fraud, That
question we will determine when the case is
submitted for our decision.”

A more recent case, which seems to decide the question
conelusively, is that of State ex rel. Fhillips v. isarton, 300
Mo, 76. The Court said (l.c. 89«=920):

*This court has more than once had the
question of the extent of this examination
under eonsideration. In State ex rel.

Young ve. Uliver, 163 mo, 679; -“tate ex rel.
Funkhouser v. Spencer, 164 no. 23, and
rontgomery v. Dormer, 181 Mo. 5, what is

now Section 4911 was given a oeramped and
narrow construetion in holding that it
granted no authority for a ecomparison of

the ballots with the voting lists. These
rulings the court held in Gantt v, Brown,

238 mo, 560, were not in harmony with She
purpose of th. statute, and that the en-
forcement of the rule as thus announced

would render contests of elections nugatory.
The limitation upon the right or examination
in the cases c¢ited is held to presecribe a
procedure, the tendency of which is to roster
rather than expose fraud and thus defeat

the purpose for which the law was enacted,
These ceses, therefore, are as they should
have been, under the wholesome interpretation
given tc the statute in Cantt v, Srown
overruled. The rule announced in the latter
case is to the erreet that where, as here,
fraud is cherged in good faith in an eleection




Hon, Hampton Tisdale -]l Nov. 22, 19354

contest, that the ballots and poll

books should be opened for the purpose

of showing whether fraud, be it actual

or legal, has been committed; that the

mode and manner of proof should be as

broad as the charges, and any avajilable

evidence tending to estgqblish or disprove

the cherge is competent., Not only, says

the court, are the balance and pool dooks

admissible in evidence, but a witness may
_ testify as to how he voted, as tending to

show fraud or no freud; that when a ballot

is examined having a certain number, the

perty challenging it as fraud is entitled

to an examination of the bdallot to determine

from the corresponding number thereon who

cast it., The statute (now section 4880,

ReSe 1919) so provides, and there is nothing

in the Constitution to imhibit the admission

of this charecter of testimony. On the

contrary it is expressly provided (section

3, article 8, Missouri Constitution) ‘'that

in all contested elsctions the ballots cast

.-{;2° counted, compared with the lists of

vo s, and examined under such safeguards
and regulations as may be prescribed by
law.' The legal prescription referred to,
has, so far as the matter at issue is comncerned,
been definitely drawn in the contest eleetion
statute, Yot only from its terms but from
the illunminating interpretation given to it
in Gantt v, Brown, no difficulty should de
encountered in complying with it."

As to the authority of the Cireuit Court to go behind cer-
tificates of election, the same is decided in the case of State v.
Caster, 12 S.W., (24), l.c. 465-466, wherein the Court said:

"Our decision, upon the question of whiech
certificate the county clerk should use in
making up his gb:trnot, could in no sense
determine the "ctual facts concerning the
correctness of the vote shown by such certif-
icate. That is en incquiry peculiarly appro-
priete to ar election contest. In that
proceeding the cireuit court may go bdehind
any and all certificates of the election
officials and o the ballot boxes and
recount the ballots themselves and declare
the result accordingly.

Could this court have been permitted rromptly
to settle the legal question involved in the




Hon. Ba.pton Tisdale «13= Nov. 28, 1934,

amended petition, our alternative

writ would not have been abused, a
certificate of election could have
issued without undue delay, and then,
if so advised, the candidate denied
such certificate coculd have takemn
whetever steps he deemed advisable.

But the appointment of a commissioner
would mean a long drawn out controversy
in this court with the same ultimete
effect of our final decision, to-wit,
the deoterminetion as to 'hlai candidate
should receive the certificate of
election. <Such determination would

not prevent an election contest, if the
losing party could, or decided to, in-
stitute ean election contest thereafter.”

CONCLUSION

In view of the above decisions, 1t is the opinion of this
department that if the petition and notice be in proper form,
the question of the apparant illegelity of the election in the
precinets you mentioned in your letter, i.e., the poll books
containing less names than the bdballots cast, could be ingquired
into and the votes, if any, found to be illegally cast could
be thrown ou$; this, however, would not necessitate throwing
out the entire vote of the precincts, as the court on the
recount could determine the proper vote of the precinets and
thus the vote as determined by the court would be the legal
vote of said preeincts.

Respectfully submitted,

OLLIVTR ¥, NOLIN,
Assistant ittorney General

APPROVED :

" ROY MeLITTRICK,
Attorney Gﬂncril
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