
. ·~...2CT 1 ON'S.: . Wbe~e more votes are caat tban namea on ~ne po~~ ooo~• , 
the illegal votea , i f any, could be throWh ou~, but th1e 
wo~4 not nooeea1tnte throwing out entire vote of the 
pr&cinot. 

Hon. K~pton ~18dale , 
Proeeouttn~ Attorne,r, 
c;ooper count7, 
flool\Tlllot • 860Uft e 

Dear D1r: 

~1a depart t 1a 1n receipt or your !otter ot 
t~oT ber 1• relattns to the r ecent oner ~ election tn cooper 
t;ounty, Whlob 1a aa tollotre : 

"nome 1rregular1 t1 eo ocourre4 1n the 
recent election 1n cooper count7 u 
~hlch ao at ~be 4o~eato 414ata aD4 
t ho Chairman or the Demoo tio coant7 
c~ttee haTe r equeste4 an opinion. 

fto . 1 . In Boon'Yllle Praot ot Uo . 2 
eleYen re Totea wore caat tor tho ott1oea 
ot Prea1cl1ug JU4p , J'udgo or the weatern 
D1atr1ot and Repreacntat lTe than the~• 
appo red namea on the poll booke. ~hi e 
1rresular1 ty apf.iO&J'ecl only ln oonneotton 
wt th tbeao thr•e oN1 ce•. Woul4 1 t be 
poaa1ble to throw out the ent ire pr oinot 
in oese or a contest on thia oroun4? 

N.., . 2 . In clear cr•ek Prec1not there wre 
a1xteon more •ot~ oaat tor all ottioee 
than there appearod nanoa on Ula poll books. 
In ooae ot a contest , ooul4 t h1e entire 
precinct be t hrown ou\ upon t hat oun4t 

The Republican oand14ato tor county Cler k 
• elocto4 b7 thirty- t hree Yotee ~n4 the 

Republican CGD41¢ato tor napr oaentatiYO b7 
e1xteon Yotee. 1n oaae eltbeJ' or both ot 
t he aboYe n&Qed precincts were elim1note4 
the result woul4 an the eleot1oo r ather 
than t he 4oteat ot tlieee t wo otrioora. I 

therefore, at t heir re ueat skt tor an 
ot~1o1al opinion in th1a otter . 
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The section dealing with contests or electiona ot 
Presiding ludse and ~dge of the western District ia Section 
19331, :R . s . Mo. 192t, which is as rollowa; 

"The ae"Yeral circuit courts shall 
baTe Jurisdiction 1n cases or con-
tested elections tor county and 
municipal ott1cea, and 1n all o1tiea 
now havtns or herea:rtor attaining three 
hundred thousand inhabitants , the said 
circuit courts shall haTe Jur1ad1ction 
in caaea of contested elections tor 
justices or tbe peace, and in cases of 
contested elections tor seats es 41reo-
tors in t he boar4e baTing charg-e ot 
the public schools and public school 
property, and the county courts in 
contests of township ott1oea; but no 
election ot any such scho~l director , 
or any count,-, municipal or township 
ott1cora, shall be contested unless 
notice of such contest be giTen to the 
o.ppoa1te party within twenty days after 
t he TOtes ahall baTe been ottictally 
counted; t he notice shall apecit.J the 
grounds upon which the conteetant 
i ntends to rely, and 1f any obJection 
be made to t he oualit1cat1ona of any 
TOt era, t he names ot euch l'Otera and tbe 
objections ebal l be stated t herein, and 
t he notice aball be ••rYed fifteen daya 
betorc t he term of court at wb1oh tb.e 
election shall be contested, by 4el1...er­
ing a copy t hereof to the contestee. or 
by leav1ng .auch cop,- at hia uaual place 
ot abode, with so~ a ember of b1a family 
over the age or t1tteen years; or, it 
neither auoh contestee nor hta famil7 
can be tound in tho coUD,y, ana aerYioe 
cannot t herefore be had ae aroroaa1d, it 
shall be a surficient aer...1ce of auoh 
notice tor the contestant to post up a 
copy thereor 1n the ofr1ce or the oler.k 
or the court wherein the contest is to 
be heard . " 

s •otion 10348, R. s . »o. 1920 deals with election contesta 
ot a repreaentati'f'e or a atate senator, and is ae follows : 

"If any candidate of the proper count7 
or d1atr1ot contest any election ot 
any person proclaimed duly elected to 
tho aenate or bouse ot r epresentatives , 
such person shall give notice tbereot, 
in writing, to the person whose election 
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he contests, or l eaYe a written 
notice t hereof at the houae where 
such person last resided, within 
rorty days arter the returns or the 
election to the olert•a ottloe. The 
notice ahall epecltJ the names or 
the yotera wboac Yotea are contested, 
the ground upon which such votes ar3 
illegal, and a tull atatament or 
any other ground upon whiCh such 
election ia contested, and t he name 
ot t ho juatioa or t he peace who will 
attend to t he takins or the deposi­
tions, and when and where he will 
attend to take the same. " 

Whi le you haTe stated two question• in 7our letter, an 
answer to one Will automat1oall7 answer the other, oa tbeJ are 
practically the same, and in a condensed t ora your inquiry ia: 
Can a contest be baaed on t he t act t hat t here ware more Totoa 
cast in certain precincts than there were namea on the poll 
booka and it such contest were ~ocesstul, coal4 t he entire Tote 
ot the precinct• be thrown out . 

It 1a t he opini on ot this department t hat if' a oonteat 
wore institute~. it would neoeaaitate · e~ntns t he ballots ani 
camparins them with the poll booka. · A similar auest1on was bo~ore 
the supreme Court i n the caae or Windes v. Belson , 1~9 vo.~l. The 
Court s aid (l.c. 74-76): 

"On the recount t he ballots coat were 
examined and c~mpared with t he ~oll 
bookf, and a r eport made t o the court 
or t he rosul t . In thia W&J i t wo.s 
disclosed how OTery Yoter in Camden 
county Yo,ed, and t he secrecy ot tb$ 
ballot was deatroye4. No objection waa 
mado to thia prooeedins by either part7 
an4 therefore, the legali t7 ot t he pro­
ceeding ia not open to ro.tew in thla 
ca ae . But 1 cannot permit the r aot to 
poas unnoticed. In J:lY Judp ent there ia 
no laW in thta atate that permits auoh 
a practice. The Constitution (Seo. 3 
Art. 8) proTides t hat all elections shall 
bo by ballot , Which neoosaar117 impliea 
aocrecJ, but adds: ' ProT14od, t hat in 
all caaea ot contested elections t he 
ballots cant may be counted, compared with 
~· list or Totera, and examined under auoh 
aateguarda and regulations aa l!1Ay be pre­
aor1b d by law.• But an exo.mination ot 
the sta tutes or th1o state will show 'bat 
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t he les ialature baa ne?er prescribed 
any such regulat iona or aareguarda. 
Those ao tar pr escribed do not 80 to 
the extent of allowing t he aeorec7 ot 
the ballot to bo tbua destroyed. So 
t hat, while t he Constitution haa made 
it possible tor t he Lestslaturo t o do 
ao, t he Leg1slature haa, in a, Judgment, 
w1ael7 retuaed to exercise this power 
or to destroy that aecreo7. err 
election or late years, in large oitioa, 
has boen f ollowed by an election eonteat, 
and the conduct or those caaea ahowa 
t hat in a Tel"7 large majority ot in­
atanoea such caaea were not begun in 

004 ta1th to cbanse t he r esult or the 
el ection aa declared by the election 
otricera, but tor the ulterior purpose 
or aaoertainins how t he 1ndindunl voters 
exero1so4 t heir franchise with a purpose 
to i ntimidate tb t hereafter. The wis­
dom and the necessity or the se4rot ballot 
is mor e apparent today t han it OTer waa 
beror e in the hiator,r or the world. The 
beneri~s or a secret ballot were reco~ 
nized o?ea in the daJS or naae, tor we 
t1n4 that Cicero in his defense ot Plau­
c1ua aai4, ~e bal lot ia deer t o the 
people, tor it unooTers aeataM~a~e• 
ancl ooncee.1a their thought a . It g1 ?ea 

· t h the opportuni tJ or doiJ18 what they 
like and or promiains all t her are aake4.• 
JUdge Cooley in his wort on Conat1tut1onal 
L1m1tat1ona (6 Ed . ), p. 761, says: ' The 
ayatom or ballot ~tins r oata upon t he 
idea that e?e~ eleotor 1a to be enti rel7 
at liben7 to TOte tor who he pl eaaea 
and wl tb what port7 he pl eaaea, and that 
no one 1e to haTe t he right , or bo in 
position, t o ques tion blm ror it, either 
then or a t an7 aubaoquent time. The oourta 
haTe held tbat a Toter, a"t'en 1n caae ot 
a contoatod election, cannot be oampe1le4 
t o dlecloae tor whom be Toted; and tor the · 
aome reason we t hink others Who may acci­
dentally, or by t riok or artltioe, ba?e 
acquired knowledge on the aubjeot aboul4 
not be allowed to tes~1ty to euch knowledge, 
or to giTe an7 into~tion in the courta 
on the subject. Public polior requires 
that t he Te11 ot aeoreo7 should be i apene­
trabl e , unloaa t he Toter hi m.elt voluntarily 
4eter.R1nea to l1tt 1t1 bia ballot ia abso­
lutely pr1Tilosed; and to allow eTidenoe 
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ot ita oontenta when he haa not 
waiTed the pr1T1lege 1s to encourage 
tricker1 and trau4, and. l'JOuld in 
ertect eatabliah this remarkable 
anome17, that, while the l aw trom 
motiTea ot public policy establishes 
the aecret ballot with a Tiew to 
concea l t he elector ' s action , 1t a t 
the same time encourages a s yatem ot 
espionage, by meana ot which t he veil 
or secrecy may be penetrated and the 
TOtora • action disoloaed to t he public.•• 

naotion 10343, R .~. mo. 1G29 seta rorth t he manner or tryina 
a contested election and is as tollowa: 

«&Tery court authorized to 4et~rm1ne 
oonteete4 eleotiona ehall hear an4 
determine t he same in a summa17 manner , 
w1 thout 8DJ r ormal plen41D81 and the 
contest ahnll be dete~ined at the t1rat 
ter.m or auch court that shall be hel4 
rtrteen daya nrter the ott1c1al count­
ing or the votes, and aerYtoe or notloe 
ot contest , unleaa the aame ahall be 
continued by consent, ·or t or good oauae 
ahoWD. " 

construing thia section, alon! with a nambor ot other sec­
tiona pertaining to election contests, the court in the Qaae ot 
s tato ex rel . T. Oliver , 163 uo. , l . c . 6G,, aaid : 

"In t hat caae, Uaraball, 3 . , 1n del1vor-
1ng t he opinion ot the court, atter 
quotins the ror esotng oonat1tut 1onal an4 
atatutor,. proT1s1ona, aai4: 

' Thus it will be seea t hat while s ection 
70 .. authorizes t he court before wb1ob 
any contested election y be pend1ns to 
order t he clerk of the county court (1D 
s t . Louia, t he Doard ot Election Comm1as1onera) 
"to opea, coUDt, compare with the liat ot 
Totors and examine the ballota in b1a oft1oe" 
and to oert1ty the result of sucb count , 
oom.par1.an and exam1not1on t o t he court, 
tt g1vos no such rigbt to any one except 
the clerk--not eTen to the parties or t heir 
attorneya. The subsequent aectiona phaaize 
t h1 s t oature and ahow t hat tt 1a not a~ply 
a casus omi s sus but t hat 1t was del1beratelJ 
and 1ntont 1 onally ao trame4. Thua , notion 
7046 prov1~eo that tho ballots aball be 
opened in t he presence ot t he pert1ea an4 
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their attorneys, "and attor swearing them 
not to 41aoloae aDJ' tact 4iaca.ere4 trom 
auch ballots except such aa 7 be cao­
ta1ne4 in the clerk '• cert1t1cate. • It 
will be notea that tbe oath ot eecrecr 
relate• only to what 1187 be diaco•ered t'rom 
the bo.llota an4 ctoea not lmpo• an7 aecreoy 
aa to what 1e ahoWD b7 a comparison ot the 
ballots with the TOting 11ata. 

But t h is ia not all. Section ~O.f requires 
the clerk to permit the conteator and the 
conteatee and their attorneJ8 "to tullJ 
examine the ballots• and further t hat the 
olerk •ehall make r eturn to the writ • ••• 
ot all tho taots Which either ot aa1d parties 
•J desire, wh1 ch y appear r ro the ballots 
atteotins or rolat1n8 to the election tor the 
ottloe in contest . • 

so t hat up to this t~e the leslalature baa 
only g1TGD the. parties or their attorneya the 
right to tull J e~ne tho ballota and to 
nqulre t he clerk to cor titT all the taota 
wbleb either ot the pert1ee may desire which 
ap~eor tram the ballots. No right baa been 
gi•en thea to compare t he ballots with the 
Tot1~ 11•'•• SUob a comparison would 41a­
cloae bow the elector voted and thereby lirt 
tho •ell ot aoorecy without hia consent to 
t he parties end their attornera and they 
would be under no obligation not to d1aoloae 
tho information ao obtained, tor t heir oath 
ot secrecy ia 11=1to4 by the statute wnot to 
4iacl oao any t ct d1acovere4 trom suob 
ballota" - not tron such a comparison. And 
if the contention ot roapoodenta that the 
term •ballot" amploJed 1n seotion ~o•e 
includes euoh a compariaon or tho ballots with 
the voting liata, bo true, then 1t necessarily 
tollowa t hat t he ~e11 ot aeorecy would be 
lifted, not only to tbe oyes of the pnrtioa 
and their attorneys, but also t o the whol e 
worl&~ tor Seotion ~O.f requires the clerk 
to pezm1t the parties and their attorne1• to 
full7 examine t ho ballot a, and to make return 
•ot all the facta which either ot aa14 part1ea 
may desire Which may appear f rom the ballota . " 
So t hat under auch a construction the clerk 
could be re ired by t he pertiea t o eertttr 
to t he c1rou1 t court and tbua make a publio 
reoord or e•orr tact thot appears trom the 
ballots end trom a comparison ot the ballota 
with the votina liata, and in thia manner a 
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perpetual public record would be made 
ot how eYery elector Yote4. And thia ia 
prftoiaely what the circuit court ordered 
to be done in t h1 a ca£e. That t hi s ia not 
the true or literal meaning or the law 
1a concluaiYely shown b~ the tact that 
the parties and their attorneys are required 
to be sworn not to 41aoloae any tact 41a­
ooTered r eo tho ballots. It ballots 
include Yotin.g 11ata, then what uaet"ul 
purpose would be aubaer.ed by swearing 
the parties to secrecy when all t~e facta 
so 4iaooYered would be rnade mattera ot 
public recor4 in the o1rou1t court b7 the 
return ot the clerk! And yet the prime 
purpose ot Toti ns by ballot 1 a to pr eaene 
inT1olate the aecrecy or the TOte.• 

Theae Tina, thua expreaaecl, neceaaar117 
oondema paragrapha 1 and 2 or t he order 
cade in thia 1natanoe. 

!for ia there any prona1on ade or perm1a­
s1on g1TeD lD the aeotiona or the statute 
quoted, ror any ot tho parties or their 
attorneJB to ke no tea; an4 in doing this 
the)" could eas11T 60 further . It they are 
allowed to aako notea, it 1a eaa7 to see 
that no one could preYent them rro atatina 
therein •aa to what political party any 
YOter wtinc at auoh eleotion Totecl tor.' 
And 1 t ia alao .eaay to aee that they, haYing 
made notes conta1n1ns such prohibited tacta, 
t he clerk would baYo no authority to aupe~ 
Tiae them; look OTer their ahouldera, and 
see t hat the7 4id not haTe and 414 not take 
such contraband tter out ot b1a oftioe. 

The only rtghta t he conteator or contestee or 
t heir at torneys can aaaert under the law, are 
those granted t hem under aect1ona 7041 an4 
70•7, which 1no1u4e the r18h' nane4 in the 
latter aeot1on, tbat ot baYing ' the clerk to 
make r eturn to the wr1 t, under · b1e benet an4 
ott1o1al seal , or a.ll the taota which et ther 
ot said parties may dea1 r o, wb.1oh cay appear 
trom the ballots, arreoting or relattns to 
the elect1oD for the ott1oe in contest.' 
All t h1nga elae ere tabooe4. When the clerk 
haa done his orttoe aa 1n t hese two aecttona 
proTi4ed, tho chapter ia oloac4 and t he 
t\lnctton en4e4. • 
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Tho aboTe deo1a1ona ore quoted tor t ho purpose or show­
ing t hat i n all probabilitT 1n a oonteat t he poll books and 
ballots could not be compared; howeTer, these caaos haTe 
apparently, though not directly, been overruled, as shown in 
the case ot Gantt • · owa, 238 Mo. 560, wherein t he court 
aaid (l. c . 575-&,8): 

•sy the prece41ns section the poll 
books a~e roqutred t o be put into the 
ballot boxes . Under section 6228, aupra, 
t he commiaai oner a are to aeourely keep 
such ballot boxes (contont a , bal l ota and 
poll books ). They ore not to ina ct them 
(cean1ng tho contents, not tbe mere nakel 

·boxes ) nor permi t anJbody to iupoct them, 
•except upon order ot court in case ot 
contostod eleot lona•, etc . In auoh ex­
cepted oaaea what are to be inspected? 
'oat certainl7, t he contents or those boxea , 

and th1a includes both bal loto and poll 
books. ~ot only so but the commiaaionera 
in other oases are to aeourel7 keep thea 
t or twelYe a ontha , or until such time 
'when it shall be neoeaaary to pro4uoe 
t bomtnot t he naked boxea , but t he contents, 
t ho ballots and poll booka) at t ho trial 
ot any otrenae cocmitte4 under tbia article. • 
Now where do tbeae ballots and poll booka 
go? To a plain ord1nor7 court or Justioe . 
Por whot purpose do t hey so? That tbe7 
•Y be uaed in ertdence on the trial ot a 
cauae. Not only ao, but by t he last ol euae 
or the section these ballots end poll booka 
must be kept in toot ••on after t he oxptration 
ot twelTe months proTid tng u canteet or 
prosecution la 1nton4ed. Kept t or what? 
Certainly not in aecluaion and tor no purpose 
as held in the npenoer oase an4 caaea t ollow­
i ft8 1ta trend. 

But eyen this 1a not all. !:i&otion 5i30 , R. s . 
1goo, r oads: ' Either house ot t he General 
Asae bly, or both houaea in joint seasion, or 
an7 court before which aD7 conteate4 oloctlon 
may be pondina, or t ho clerk ot any auch court 
in T&cotion, may laaue a writ to the clerk ot 
t he county court ot • he county in whtcb the 
conteatod election waa held, oo dtng him to 
open , count, eompare w1~h t he list ot Totera 
an4 examine t he ballota 1n hie otrioe, which 
wer e caat at the election l n oontest and to 
certitJ tbe r oault ot auch count, comparteon 
ane1 examina t ion , so 1"ar aa tbe aame r elates to 
t he or~1ce in con, eat to the bod7 or court 
trom wbl ch the u1 t 1a 1aaue4. ' 
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Thia aect l on baa long been on the 
btoka and is 41acuaaed ln the Spencer 
oaae. That 41acuasion, howoyer, dooa 
not meet With our Tiewa . ln that oeee 
the return to be made by the ott1o1ala 
under the or4er ot the cou n JWst be 
oontined to what 1a shown by the ballota 
themaelTea and not a r eturn ahoWing the 
reault ot an e~nat1on ot the ballots, 
and the comparison o~ those ballots with 
the poll booka. The plain readlq ot 
the ata~te la emasculate& by t he Bpencer 
and Montgomery caaes. The statute com­
mands t he clerk ( 1) to opeD, count an4 
compare t he ballots with the llat ot 
wtera and exaaine the bal.lots; and (2) 
•to certlfT the reault ot auoh oount, 
oom.partaon and exam1nat1on ao tar as the 
same r olatea to the ottice la oonteat to 
the body or court trom which the wr1 t la 
1aeue4.' Bow. what ~eault ahall the clerk 
oertif7? The reault of an exaa1nat1on ot 
the ballots onl7, as said in the spencer 
case? We P7 No. The statute apeaka tor 
iteelt. The statu~e s oya , ' The r esult 
ot auoh count , comparison and exandnation.• 

The Spencer case and those following it 
eliminated troa the statute the roeult ot 
the comparison ot t he ballots with the 
poll lists, and in tbla thwarted the clear 
lestaletiye intent ae expr essed b7 the 
statute . 

Oolq further , we tind at ill another eeotlon 
11b1oh throwa light upon the question. Sec­
tion 5goa, R.s . 1001, insofar as applicable 
to the point in hand ia oonoene4, roads t 
• ..lnd the ballot a, attar bo1ns countect, shall 
be sealed up 1n a package and deliTer cd to 
t he clerk ot the county court or corresponding 
o~floer in any ott7 not w1thin a oount7, who 
shall deposit th• in hia ottioe, wher e t h87 
shall be safely presorTed tor t.elTe months; 
and t he aa14 otttoer shall not allow the 
same to be 1napecte4, unleaa in oaae ot con­
teste4 election, or t he same beoome neceaaary 
to be uaed in eTidenoe an4 then only on the 
order ot the proper oourt, or a Judse thereat 
in Taoation. under auch reatr1otiona ror the1~ 
sate-keeping and rotun as the court or Judse 
maldng the same may deem necessa!'J'; and at 
the end ot twelTe months , aa14 ottioer aball 
publiol7 destro7 the aaae b7 burning , without 
inspection. • 
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This section soea to the ballots 
themaelTea. lt 1e a part of the 
seneral election lawa. s ection 
59U, 4iaouuec1 aupra, len one of 
the poll books open tor public 1n­
apeot1on. Both aeotioua are in the 
same art1ole. In the quote4 portion 
ot section 590D, supra, note the lan­
SU s e, •or t he same become neoesaar,r 
to be uaed 1D ertdenoe.' Used ill 
eY14enoe bow? 'Under ~oh reatrio­
t1ona tor their aate-keepina and return 
as the court or judge aaktns the aame 
may 4o neceaaa~. ' 

If this section doea not 41aoloae a 
lesialatiYe intent to the erteot that 
the ballots t bemaelTes can be uae4 in 
eY1c1ence in proper oaaea, I haTe ll1e­
oonoeiTe4 what I take to bo unequ1Tocal 
laaguage. In truth and in ract tb1a 
aeot1oa oontampl atea tbat the ballota 
upon the order or the court may be taken 
from the lesal ou..tocUq and uae4 1n 
eY14anoe. At l east it does oonto~late 
that $lle legal ouatOdian cum be called 
upon/ts~uoe th• tor uae in endenoe 
before the court. ut course t he court 
must arrange tor the aare-keop1ns and 
retul'll of tuae ballot• after the7 han 
boen uae4 in eTidenoe, but t hat thia is 
a clear proYiaioa tor their be1ns used 
in eY14enoe there oan be no doubt . 

In 4etermin1na the legialat1 n intent 
the whole bodl' or the law muet be oaa­
a1derect. and not aelecte4 portions thereof. 
We baTe. t herefore, taken up ao .. eeotiona 
not diaouaaed in the Spencer case. 
examination or thla bod~ or law• aa applied 
to the state at largo and aa appl1e4 to 

t he oit7 or s t. Louie convinces ua that the 
Les!alature noTer intended to depriTe a 
oontostant ot hie ri~t to show trau4 b7 
the beat eY14enoe, and neTer 1ntende4 to 
ho otioally aeal the evidence or traud in 
tho ballot boxes and pool boolta , ae ia 
done by t he spencer and uont«ame~ oaaea, 
supra , and pcrbapa i n a more mod1t'1e4 fora 
in aome auoooe41Dg oaaea. 

We haTe no doubt that it it become a nece.-



Hon. H~ton Tisdale -u-

•arT in the progress ot these caaea 
tor thia court to inapeot certain or 
the ballots, we would be acting within 
t he ~onstitution an4 statutes to aen4 
tor them, or direct our commissioner, under 
proper reatrictiona, to procure tor ua 
the needed information. 

o ahell not so rurtber . Upon t be ques­
tions discussed herein the Spencer and 
ontgo r y cases, supra, and t hose tollow1D8 

th , are overrul.e4. The cha.rsea or trau4 
are thereby rendered s nacepti ble or proof, 
1f freud in feet exists, and t he question 
ot a prima facie ehowtng ot rraud ia out 
ot present cone14erat1on. This permits the 
case to be trted as other cnaea, aa a whole, 
l eaTing t~e pnrt1ea litigant to dec1ae tor 
t b aelve Whet her or not t he eYldenoe 
1ntroduoe4 thus tar proYea troud. That 
quoat1on we will determine when the ooae 18 
aubm1tt~4 for our d o1sion. • 

A mor e recent caae , whioh see a to decide the question 
conoluai Ye1J, ia t hat or s t ate ex rel . ~b1111pa v . uarton, 300 
Mo. 76 . The Court said (l . o. 89-90): 

"Th1a court haa n::ore t han one• had t he 
question ot t he extent ot t his examination 
under oona1dorat1an. I n St ate ex rel . 
Youns • · ol i nr, 163 r o. 67i; :.t ate u rel • 
.P\mkhouaer Y. Spencer, 164 o. 23, an4 
tlontgomery T • .uormer, 181 s.o. 6, what 1a 
now ~eotion 4911 s stYea a oramped an4 
narrow oonatruot1on in holdi ng that 1t 
granted no authority ror a o par1aon ot 
the ballots with t be Tot1ll8 liata. These 
rulings the court held i n Gantt • · Brown, 
238 Mo. 560, were not in ha on7 1f1 th the 
purpose or the statute, and that the en­
forcement or t he rule aa thus announced 
would render contests ot elections nugatory. 
The 11Ddtat1on upon t he right or examination 
in the caaea cite4 i a held to pr escribe a 
procedure , the t ondeno7 ot which ia to roster 
rather t han expoao fraud and thua defeat 
th purpose tor wbiob the l aw was enacted. 
These cases, t herefore, are ae they should 
haTe beon, under t he wholeso interpretation 
given to the statute i n oantt • · Hrown 
oYerruled. The rule announce4 1n t he l atte r 
oaae 1e to the erreot that where, as here , 
traucl ia oherp4 in soocl rat th in an eleot 1 on 
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conteat, tba t the ballot a ancl poll 
booka should be opened tor the purpoae 
or abowins whether trau4, be it actual 
or · le al , haa been oOl!md tte4; that tbe 
mo4e and manner of proof ahoul4 be aa 
broad aa the chars-a, and any a~ilable 
eVidence tond1ng to es t(lblisb or d1aproft 
tbe charco is competent . Bot only, aa,-a 
t he court, are tbe balance and pool boolca 
admlaaible in eTidence, but a w1tneas 7 
test1f7 as to how he Yoted, as tending to 
show fraud or no trau4; that wben a ballot 
i8 ex~ned haYing a certain n~er, t he 
P~7 challengtns it aa ~raud is onti tled 
to an ex ination or the ballot to determine 
from the oorreapon41ng number thereon. who 
caat 1t . The statute (now section •eeo, 
R. s . 1919) ao proY14ea, and there 1a nothing 
in t ho constitution to 1Bhibit tho dmiaaion 
ot t h is character of testimon,-. the 
contrary it i8 expreasl7 proY14ed (section 
3, article 8~ Missouri Constitution) •that 
1n all contested elections the ballots oaat 
mar bo counted, compared with the liata ot 
~ters, and exemined under such s togua.J'da 
an4 regulat1ona aa ar be prescribed b7 
law.' The lepl preacr1pt1oD referred to, 
baa, ao t. r aa tbe matter at iuue la concerned, 
been dot1nitel7 draWD in the contest eleetion 
statute. Not onl7 troD ita terma but troa 
the illumina·t ing 1nterpreta t10D g1 Yen to 1 t 
ln Gantt • · Brown, no 41tt1cu.lty ahoulct be 
encountered in complpng w1 th 1 t . • 

Aa to the author1t7 o~ the Cirou1t Court to 80 behin4 cer­
t1f1catea ot election, the same 1a deo1de4 ln the caae of s tate • • 
Caster, 12 s.w. (24), l . c. •&6-466, wbereln the Court aa14: 

"OUr 4ec1a1on, u pon t he question ot which 
oert1t1cate the count7 clerk 8boul4 uae in 
malcina up h1a betraot, could ln no aenae 
4ete~ne t he ctual facta concerning the 
oorrectneao ot the Tote shown by auoh oert1t-
1oate. That ia an 1nqutrr peculiarl7 appro­
priate to a n election contest . In that 
procee41ns the circu1 t court WlJ' go beh1DI 
any and all oert1t1eatea ot t he election 
ott1c1als and open the ballot boxea and 
recount t he ballots themselYes and declare 
the result acoorctingl.J'. 
Could thia court baTe been pezom.itted promptl 7 
to settle the legal queatiou 1nw1Ye4 1n the 
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amende4 petition, our alternat1Te 
wrl t would not haTe been abuaecl, a 
certificate or election could haTe 
iaaued wi tbout undue dela,-, and then, 
it ao ad?taed, the candidate deniel 
auob certificate could have tekea 
whateyer atepa he de~ed advisable. 
But the appointment ot a com.iaaioner 
would mee.D a long drawn out controfti'SJ" 
in this court with the e ultimate 
etteot ot our f inal decision, t o- wlt, 
the determinati on aa to wbich candidate 
ahould receive t ho certificate ot 
election . s uch determination would 
not pr event an election contest , it the 
loa1ns party could, or decided to, in­
stitute en el ection oontoat t heroatter." 

COliCLUSIOll 

In vlew ot t he aboYe deoioiono, it 1a the opinion ot tbia 
department t hat it the pet1 t1on and notice be 1n proper tora, 
t he ~ueat1on ot the apperant 1llega11t7 or t~~ election 1n the 
preciaeta you mentioned in your letter, i.e. , the poll books 
containing leas names than the ballots c at. could be 1nqu1re4. 
into and tho votoa, it any, touD4 to be illegally caat could 
bo throWD out; t h1 o, howovor • trould not noceas1 tate throw1D8 
out the entire vote ot the proctncta, as the oourt on t he 
reoount could doto~no tho propor vote ot the proc1nota and 
thua the wte •• determined by t ho court would be the legal 
Tote ot aa14 preolnota~ 

APPROVED : 

Otm: AB 

fi6f MoKiif'TRict, 
Attorney General 

Respeottully aubm1tte4. 

OLLiv-~ W. tOL~, 
Aaaietant Attorney General 


