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CRIMIJAL USURY: One violates the oriminal code of Missguri who
charges in excess of 2% per mon.h as interest
for a loan.

q ’((;{

Honorable Vame C. Thurle
Prosecuting Attorney
Linn County

Linneus, Missouri

Dear Sir:

Your request for amn opinion dated June 29th is as
follows:

"The letter of your department dated June
m. 1934. addressed to Mr. R. C. Sherrod of
Marceline, Missouri, and written dy Hom.

¥m. Orr Sawyers on behalf of your department
has been presented to me, and wherein the
writer states as his *unofficial' opinion
that the loan mentioned was usurious; and
inasmuch as this letter has caused some de-
bate I respectfully request the ‘official’
opinion of your department.

"The facts invo‘.lved.u'e as follows:

"On May 16, 1934, Mr. Sherrod went to the
office of Mr. W. B, Erwin in Brookfield amd
asked that a loan be made him for sufficient
money to pay off a $200.00 loan on his car
and an additional §50.00, to be paid direct
to Mr, Sherrod. Mr. Erlr{n was, and is, an
insurance agent and loan agent maintaining
an office in Brookfield. Mr. Sherrod asked
Mr. Ewwin if the interest would be 24 per
centum per month and Mr. Erwin replied that
his company did not figure it that way but
that is what it would be, or words to that
effect.

"“Mr. Erwin wrote out a written application
for a loan, which he handed to Mr. Sherrod,
and which Mr. Sherrod signed. A copy of this
application is herewith enclosed, the umnder-
lined portions being the parts filled inm by
Erwin before being signed by Sherrod.
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"There is also enclosed a copy of the figures
prepared by Mr. Erwin and given to Mr. Sherrod
some time after the loan was made. Mr.8herrod
agrees that these figures are ocorrect, and
states that the note, chattel mortgage, and
other papers were made in favor of Erwin, and
later transferred to The Lewis Innsm{
Company of Kansas City, Missouri, and that
this company paid the iiem of U. C. C. in the
amount of $300.00, and d him the sum of
$55.10 in money, and d for insurance in

the amoumnt of «+40 on the auntomobile covered
by the chattel mortgage he signed.

*Mr. Sherrod stated to me to-day that his
letter of Jume 13, 1934, to your department
was inaccurate wherein 1t stated that the
loan granted by The Lewis Investment C
was in the amount of $2363.50, But that t
loan was granted in the amount of $350.00
yable in eleven monthly installments of
20.00 each, and one installment (the last)
of $130.00.

®)yr. Sherrod does not state that The Lewis
Investment Company received the $52.50 re-
ferred to as "commission"but indicated that
this was paid by that company to Mr. Erwin.

"Mr. Sherrod became dissatisfied with the
loan after he was sent a copy of the agree-
ment by The Lewis Investment Company, and
tried to pay it off. After some corres-
pondence the Investment Company agreed to
mzt the sum of $315.17 as full paymemt,
whi

he paid.
"At “he time he signed the writtem 1lica~
tion Mr. Sherrod did not read i%, signed

it whthout reading it.

*In the opinion of your department, is the
above transaction a usurous transaction, and
can Erwin be prosecuted in this County, and
if so, for what?
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"All acts performed by The Lewis Investment
Company were done in their office in Kansas
City, Missouri, and we assume that the of-
ficers of that Company could not be prosecuted
in this County.

“If I correctly read the case of Frischmann

ve. sml‘l 55 3- w. (3’, 313' 1. Ce 318. and
cases thoroin cited, the commission paid to a
broker for negotiating a loan is not considered
in determining whether the loan is usurious."

In your request you refer to the letter of Mr. R. C.
ﬁlu;'rgg of Marceline, Missouri, dated Jume 13, 1934, which is
as follows:

"On the 16th day of May, 1934 I applied in
person to Mr. W. B. Erwin, Brookflield, Missouri,
in regard to obtaining a ioa’n on my car.

asked Mr. Erwin if the interest rate was 3
per month. He stated his company did not
figure it that way but it amounted to the same
thing. On this information I assumed 1 was
getting the loan under the Small Loam Act, -
which is 3%% per month on the unpaid balance.
Mr. Erwin made out a number of papers whiech
included a chattel mortgage, note, informa-
tion sheet in regard to the discription of the
car, ete., and was handed these to sign, but
due to the fact that there was so much read-
ing matter and the interest rate had been ex-
plained I never read these papers.

"The papers were sent im to the Lewis In-
vestment Company of Kamsas City, Missouri
1301 Oak Street, and the loan granted in tne
amount of $283.50. The following charges were
made by the company: 2% filing fee $6.00,
straight interest 8% $28.00, and broker's
fee $52.50 to ¥r. Erwin, making a total loan
of $350.00. I was unaware of these charges
until after I had accepted the check and re-
ceived a copy of the contract from the Lewis
Investnent Company at a later date. After
questioning Mr. Ewwin I found that the above
named company was not operating under the
Small Loam Act, but was operating under the
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Investment Act, and that Mr. Erwin was act-
ing only as a broker of the above named in-
vestment company. The intentions of the
Small Loam Act are béing violated by this
unscrupulous method of evading the law.”

Our answer to Mr. Sherrod's letter was as follows:

“Under the law it is not possible for the
Attorney Gemeral's office to render official
opinions to private persoms in private matters.
On the other hamd it is my umofficial opinion,
from the facts stated im your letter, that the
loan which you speak of is usurous and the
matter should be takem up with your Prosecuting
At:on:y or your Gramd Jury for their comnsider-
ation.”

There are several statutes in Missouri afford rem-
edies where persons exact in excess of the legal rate of interest
from a borrower. All of Chapter 14, R. 8. Mo. 1929, dealing with
*interest” touches expressly or indirectly on uwsury. In said
chapter the Legislature has laid down 6% as a legal rate whem
not expressed, and up to 8% whem the parties ?30 in writing.
Persons are prohibited from taking more than the legal rate, amd
subjected to 2 civil suit wvhen they take more tham allowable by
law. By virtue of said chapter defendants are allowed to plead
usury as a defemse in civil courts evem against momey brokers
and where the person loaming hai-exacted usurous interest his
lien is declared invalid. No place in said chapter is there a
criminal remedy afforded. The great bulk of cases in Missouri
have been determimed by applying the provisions of this chartar
in civil suits, and the civil remedies of Chapter 14 have been
generally applied. On the other hamnd one who has exacted inter-
est in excess of the law may de gmemted in an action by the
State according to provisions not foumnd in this chapter, but
found in the criminal cofle, and it is the purpese o 8 opinion
to consider your submitted facts from the point of view of a pro-
secutor about to prosecute for the crime of exacting illegal in-
terest contrary to the criminal code. ¥We are making no pratemse
of applying the civil code om usury or Chapter 14 R. 8. Mo., 1929,
and the civil remedies therein set out.

Section 4430 R. 8. Mo.- 1929, makes it a crime to dis-
pose of a note knowing it to be usurous, and states the law thus:
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receiving

note was for $350.00 while the borrower ac

*Every person or persons, company, cOrp-
oration or firm, and every agemnt of amy
person, persoms, company, corporation or
firm, who shall sell, assign, transfer or
in any manner dispose of any bomd, bill of
exchange, note or contract whatsoever, kmow-
ing the same to be usurious, without first
giving the purchaser or u-igneo thereof no-
tice of its usurious character, shall be
deemed guilty of a misdemeanor, and, on con-
viction thereof, shall be punished ﬁy fine
of not less than ome hundred dollars mnor more
than five hundred dollars, and by imprisomn-
ment in the county jail for a perioed of not
‘]i:u :m thirty days nor more tham ninety
y8.

Section 4421, R. S. Mo. 1939, defines the crime of
greater interest than 2% per month thus:

"Every person or persons, company, corporatiom
or firm, and every agent of any person, per-
sons, company, copporation or firm, who shall
take or receive, directly or imdirectly, by
means of commissions or brokerage charges, or
otherwise, for the forbearance or use of money
or other commodities, any interest at a rate
greater than two per cemnt per month, shall be
deemed guilty of a misdemeanor, on con-
viction thereof, shall be punished a fine
of not less than one hundred dollars nor more
than five hundred dollars, and by imprisonment
in the county jail for a period of not less
than thirty days mor more thamn ninety days.
Hothing herein contained shall be comstrued

as authorizing a her rate of interest than
is now provided by law."

Under one set of facts as submitted, vig: That the
tus]'.].y received $263.50

consideration for the note, leaving $87.00 as the percentage
charged, we find that by computation this would figure out a rate
of interest of 24 6/7% anmually. Taking the other set of facts
set out in your letter, viz: That the note was for $350.00 amnd
the borrower actually received $255.10 consideratiom for the note,
leaving $94.80 as the percentage charged, we find by the compu-
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tation that this would figure out a rate of imterest of 27 3/35%
annually. This would be more tham 2% per month umder either
mode of computation.

Under the above sections the facts as submitted by
you would justify a statutory charge against The Lewis Invest-
ment Company and Mr. Erwin their nfut. for making said loan, and
would also justify a charge against the agent of the loan com-
pany, lMr. Erwin, who undoubtedly transferred amd assigned the
loaa to The Lewis Investment Company.

CONCLUSION.

Under the provisions of the above sections the crime
against The Lewis Investment C and their agent cam be pro-
secuted in the jurisdictiom (county) where The Lewis Investment
Company through their authorized agemt, entered into am agree-
ment to exact the exeessive interest or the Investmemt Company
can be prosecuted in the jurisdiction (coumty) where it actually
exacted the excessive interest. Under the provisions of Bection
4421 supra, the agree to receive excessive interest could be
a crime in one jurisdietion, while the receiving excessive in-
terest could be a erime in another jurisdiction, all growing
out of ome transactionm.

The crime of assigning a note, knowing it to be usurous,
should be prosecuted only in the coumty where the agent made the
assignment. The facts do not state that there was an assignment,
pr where it was made.

Not having sufficient facts it is not possible for us
to tell you pesitively that your coumty has jurisdiction to pun-
ish the Investment Company or Mr. Erwin for the crime. The above
rules and law would determine that, whem you apply the facts to
the rules and law, and this can be dome as well by you as by us.

In the case of State v. Hamey, 108 5. W. 1080; 130 MNo.
App. 95, 1. c. 101, the Appellate Court passed on the sufficiemey
of an information charging an offense umder the above statute,
and the court said: _

"Our statute, regardless of the motive or
intent of the defendant, makes it an offense
to take, or agree to ta.io. for the use of
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money any interest at & rate greater tham
two per cent per month. The criminality

of the act does not depend upon the intent
with which the usurious interest is re-
ceived but upon the fact that it is re-
ceived, hence defendent's intent imn charg-
ing and receiving the usurious interest con-
gtituted no part of the offemse and is not
an element of the offemse.”

The case of Fischmam v. Schultz 56 S. W. (2d4) 313,
l. c. 318, cited you you in your letter was a civil suit amnd
the tppeliato Court there was determining the civil rights of
a defendant in a civil suit who did not plead usury as a de-
fense in sald suit as the Legislature had seo provided for him
in civil actions by virtue of Sectiom 2843 R. 8. Mo. 1929. The
Court there held that defendamt did mnot plead u hence he
was not entitled to a directed wverdict im said civ{i action evea
if there was evidence of usury. Trhe, the Court by way of dictum
made the broad statement, "The charge of a commission the
agent of the borrower, or by am indepemdeat broksr, is not
usurous”. They based their statement on civil cases where civil
rights were involved, and were interpreting at the time statutes
offering only a oivd r « In none of these cases did the
Court have under comsideration the provisions of Sectioms 4430
or 4431 supga, where a defendant was being charged with a ecrime.
It is the opinion of this office that the above case is no au-
thority to support a contention that Sections 4430 em 4431 have
not beem violated under the facts submitted in your letter. By
the very terme of these sections a broker amd his agents are
made expressly liable for their criminal acts, and -Ma;l the
instant case the rate of interest computes at more tham per
month, it is our opinion that both the Investment Company amd
their agent are crimimally liable.

Respectfully submitted

WM. ORR SAWYERS
Agssistant Attormey General.

APPROVED;

ROY McKITTRICK
Attorney Cemeral.
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