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Honorable Ctto Theisen g
Sheriff, Buchanan County
8t. Joseph, kissouri.

Dear 8ir:

This department is in receipt of your letter
of May 1st, wherein you state in part as follows:

"For the jpast several weeks I have
been able to be out, and acoepted
advertisements for Trustee's Zales,
which are conducted oLy this office,
as I have to make them personally.
However, I caught some ¢old, and -
the doctor has forbade that I go
outside until the swn 1s very warm
again,

*On Thursday, May 3rd of this week,

I have two Trustee's Sales to mnke,
and due to the faet that I will be
unable to get out, I am wondering if
it will be Legsl io have kir, Oox ,

one of my deputy's, read the sale at
the east front door of the Court House
as is recuired, then bring them on
over to the residence, oh is East
of the Front Door of the Court House
and beve me announce the property loid
to the purchaser, Mr, Cox would re-
ceive the bids at tgjtalt feont door
of the Court House,

"Also, I am told that by law, the Judges
of the Circuit Court of Buchanan County
could meet in bane, and authorize Nr,
Cox to conduct those sales, while I am
111."
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Section 11513, R. 8. Mo, 1929, provides that,

*Any sheriff may appoint one or
more deputies with the approba-
tion of the judge of the circuit
gourt; and such intment,
with the oath of office sed
thereon, shall be filed in the of-
fice of the clerk of the eircuit
court of the county.*

Mﬂ. 8. Mo. 1939, provides the power
and es o8 and reads as follows:

"Every deputy sheriff shall possess
all the powers and may perform any

of the duties preseribed by law to

be performed by the sheriff.®

R. 8, Mo, 1929, provides when the
— t & sheriff or other suitable personm,

as trustee and desoribes his powers and duties. It
reads in part as follows:

"If such court shall be satisfied

that the faots stated in such
affidavit are true, it shall, in

the case of & deed of trust given

to secure the paymemt of a debt or
other liability, make an order ap-
pointing the iff, or some other
suitable person of tﬁo county, trustee
to execute such deed of trust, in the
plage of the ori trustees; and
thereupon such riff, or other suit
able person appointed said court,
ghall be possessed of all the rights,
powers and authority possessed by the
original trustee, uncer the deed of
trust, and such sheriff or other per-
son shall proceed to sell and convey
the property and to pay off the debts
and liabilities aceording to the direo-
tions of the deed of trusg, ****"

R, 8, Mo, 1939, provides when a trustee
is %o ve and reads as follows:

"Every trustee appointed or who may
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be appointed, by any last will, deéd
or other instrument of writing, to
hold, manage or dispose of any proper-
ty or estate, real, personal or mixed,
for the use or benefit of other
person, may be required by eircuit
court of the county in which any suech
will shall be proved and recorded, or
in vhich such deed or instrument of
writing shall be recorded, to give bond,
in such sum and with such securities as
the court shall direct, conditioned for
the faithful execution of the trust,
unless the will, deed or other instru-
ment of writing, creating such trust
shall, in express terms, dispemse wi‘h
segurity.®

Re 8. Mo, 1929 proﬂm as to how
the lﬁexiég l&igg'proeocd in lclling real estate, that
notice be given and where the sales are to be mede and
reads in part as follows:

#@hen real estate shall ve taken in exe-
gution by an officer, it shall be his
duty to expose the same to sale at the
courtiouse door, on some day during the
ters of the eircuit court of the county
where the same is shtuated, having pre-
viously given twenty days' notice of
the time and plage of sale, and what
real estate ie to Le sold and where
situated, by advertisement in some
newspaper printed in the county *+*+.°

59 nofacggt l.oe 2§TE!¥§='ﬁ%ﬁgi‘ia:&zyalléﬁaz' An-X.,

*This brings us to anotner Lrangh of

character :;dnhcrlrr then the sale
was good, and could be legilly per-
formed b§ his deputy. But 1f he
was simply & trustee, without regard
to his capacity as sheriff, the sale
would be void, because a trustee can-
not delegate his trust,

"Where a trustee in any deed of trust
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to segure the payment of & debt or
other liability, dies, res or
vecomes diubl.oa, the statute pro-
vides that the court shall make an
order appointing the sheriff of the
county trustee to execute the deed

of trust, in place of the ori

trustee, and therewpon such riff
shall be possessed of all the rights,
powersand authority possesced by the
original trustee under the deed of
trust; and such sheriff shall proceed
to sell and convey the property and
pay off all the debts and liabilities,
accerding to vhe terms and directions
of the deed of trust, and with the
same foree and otfu%; and in cage

of a deed of trust givea for the Leae-
fit and use of any person other than

a deed of trust to segure payment of

a debt or other liability, sush court
shall make an order sppointing some
suitable person as trustee in sueh
deed of trust, in plase of the original
trustee, to hold the property or estate
comeyo& by such deed to the same uses
and trusts, ete., (Wagn. Stas., 1347-8,
Jees. 1,8.’

"It will be perceived that provision 1is
here made for the appointment of two
classes of trustees. The first is where
the sheriff is appointed to sell un-

der a deed to pay a debt or other lia-
bility, and the second is where a suit-
able person, other than the sheriff, is
appointed to hold properiy for uses

and trusts.

*“From the phraseclogy employed in the
first, there might Le some doubt as

to the real character in which the
sheriff acted, but we think the 4th
geotion of the same law furnishes a
solution and explaing the legislative
intent., It is there déclared, that

any person having a benefielial interest,
present or future, absolute or contingent,
in the trust property, may apply to the
oourt for security to bhe given by the
trustee. This apflies to the appoint-
ment made under the second ¢lause of

the second seetion, and shows plainly
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sherifi was sufficient eriff
en me a sale under a deed of tm:{,
must therefore be considered as acting
officially, and what he oan perform by
himself, he can perform by his deputy.”

1

in the case of Mi xel, v. Griffith, .63
Mo, » 1.0.549, the Qourt sa l2£

#sse* Tt has been decided by this
court that when a sheriff has been
appointed in place of a trustee to
execute the trust deed in sell

the property, he is acting official-
ly, and that in so acting, a sale
though made by his deputy, is valid
and binding, *****

In the case of v. E%.., 368, Mo. 638
1.8, 637, sux Wmmmhmt .pm'nhorutt'mo
public of:ieecs xnd expressed %self in the following manner:

“ssss Doputy sheriffs are appointed
by the sheriff, subject to the approv-
al of the § of the circuit courss,
They are re ed to take the oath

of offige, whigh is to be indorsed
T the sppointment, and filed in

the office of the olerk of the oir-
cuit court, After q.:poinmm and
qualification, they ‘shall possess
all the powers and may perform any

of the duties preseribed by law to

be performed by the sheriff, ' Rev,
8%, 1889, Sections 8181, 81832, The
right, authority, and duty are thus
oreated by statute. He is invested
with some portions of the sowereign
funotions of the govermment, to ve
exercised for the benefit of the
publie, and is, consequently, a
‘public officer' within any definition
given by thecourts or text writers, It
can make no difference that the ap-

pointment is made by the sheriff, or
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that it is in the nature of an em-
ployment, or that the compensation
may be fixed by contract. The power
of appoiniment comes from the state;
the authority is derived from the law;
and the duties are exercised for the
benefit of the publie. *****» The
statute requires a deputy sheriff to
take 'the oath of office,' and his
powers and duties are equal %o

those of the sheriff, hunlf.. he
'Ia._ ek LD WIGL WELAIEL ¥ c

pierberger, 90 & 369, 3 8.W, 386."

In this opinion, we are not passing on the legality
of the judges of the Circuit Court of the county to au-
thorize a deputy sheriff to conduct trustee's sales, Ve
have limited our opinion as to whether a sheriff, who
has been appointed by the court as trustee to foreclose
a Geed of trust may have his deputy make the sale, and
further whether same would be legal and binding.

SONCLUSION,

In 1ight of these foregoing cases and sections
we are of the opinion that when the sheriff is appo{ntad
by the court as trustee to foreclose & deed of trust, the
sheriff may have his deputy, who is a “public officer”
(3tate v. Bus, supra,) make the sale and such sale will
ve valid and binding. '

As stated 1nngggjggg supra, "Every deputy
shall possess all the powers may perform any of the
duties prescribed by law to be performed by the sheriff.*

In the case of V. %ﬁ%}iﬁg;% supra, the court
had before ite consideration enti problem that is
now before us, namely "**** was the sale alid because
made by a deputy sheriff? ***** The court held thag *»**»*»
The sheriff, when making a sale under a deed of trust
must therefore be considered as aocting offiecially, an&.!ggj
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he gan perform by himself, he gan pexform by his deputy,”

Again in the case of Jtate \L supr

the court had before it the anuu on, %ﬂ opinion
sald: ®**+» I{ hLas been decided Ly this Court that when a
sheriff has been appointed in the place of a trustee to

execute the trust deed in selling the property %m
g{%b and that in so mxag' a sale, thoﬁ& &
) ¥, 1s valid and binding.

Respectfully submitted,

Wi, ONR SAWYERD
Assistant kttorﬁ.r-ﬂmm.

APPROVED:

ROY MeKITTRICK
Attorney-General.
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