
~P~CI AL ROAD f i vTRICT& 

Mr. J. O~in Taylor, 
County Clerk, 
Hermitage, Mi ssouri. 

Dear Mr . Taylor: 

Whe~ Special Road District 
i n gr uding a road damas•• 
oulTert driTeway in tront ot 
tarm home , said dis triot 
ie not liftble tor said daa age . 

January 2nd, 
1 9 3 4 

Fl LE D 
/ 1/l 
L( l 

We have your l e tter of October 11, 1933 in which was con-
tained a request for an opinion as follows: 

"In Tiew or the fact tha t a County road has been estab­
lished, and a culTert sufficient for reasonable traftic 
placed in tront or a Farm Home and that a ape cial road 
district while grading said road reaoTes said culTert, 
and that said oul Tert after the road is graded is not 
sutricient for driveway at this plaoe. Who's duty is 
it to furnish ma~ rial tor new c\ll.Tert, Road District 
or indiTidual who uses it as entrance to hCIIle.• 

Nowher e in our statutes is there any rovision ooTering 
the aboTe situation. In addition the courts or this state have 
DeTer paased on the respectiTe rights ot partiea Wlder these g1Ten 
facts. In Tin or the foregoing, therefore, in order to render a 
sound opinion we must first enter the r ield or construe Uon a nd 
analogy. In aholt:'", we feel our opinion shoul4 be basecl on an 
application ot the principles ot negligence under the cirOl mstances. 

We assume that the grading by the Special Road District in such a war 
aa to destroy or render Gseless the culTert in qua ation was the result ot 
unintentional negligence on the part ot such Special Road District. 
It is then· only necessary to decide whether the Special Road District 
is to be held responsible tor such unintentional negligence. 

Special Road Districts in Hickory County are goTerned by 
Chapter 42,.. Article 9, ReTised Statutes of Mi Fs:>uri 1929 •. 

Section 8033, Chapter 42, Article 9 ReTised Statutes of 
Missouri provides as follows: 

"Sec. 8033. Board's powers and duties . Said board shall 
haTe sole, exclusiTe and entire CDntrol and Jurisdiction 
OYer all public highways within its district outside the 
corporate 11mits or an, city or Tillage therein to con­
struct , improTe and repair such highways, amd shall 
remoTe all obs 'true tiona from such highways. and tor the 
discharge ot these duties shall haTe all the power, r1gh1:s 
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and outhorltJ oonte rred bJ seneral atatutea upoa 
road oYar•ere, a nc1 ea14 board ahftll a t a ll t1 a ea ep 
the pu-11 o roeda uruter 1 ta obarge 1n •• s ood repair • • 
\be aeana at lta oOIIIaulnd wlll peralt, and ror tbia pur­
pose 1 plor banda at tlxe4 oo penaatlona, ront, 
leaee or bUJ t eaa , lapl enta , tool a an&aocthlnel'f, tlll 
kl.Dda or aotor po•r, eDd ell tblnaa Deec1tul to oarrr 
on auoh road work: ?ro•lde4, tbat tm board 118J hew 
auoh road work or aQJ part ot .uoh work dD.De b7 oontraot, 
under auoh reaulatlona ae the board aar preaoribe.• 

It wUl be ••en that the abo•• Motlon,amo otberttal~a~a, 
oontera on the Board ot l aa 1onera tbe aaae powr, rlpta and 
authorlty ·aa 1 • oonterrec1 bJ e;eural etatutea on road oYoneera. 
In othe r wor4a, oa14 board atanda in tho ... relation ln thia 
reapeot t o the publlo aa doea the road oYeraeer, ADd a oaae 4eo141ns 
the rlpta a nd llablll tlea ot roe4 OYeraeera aa to tbelr aota la 

ppll ble to the rilaht.• and llabllltlee ot the boa~ under ala llar 
olro atanoea. 

In Ylew ot Ule tore ol na , therefOre, the o ae of Coot ••• 
Beobt, •• o.A 273 l a aoat applloable to the altuatloa at band. 
Br1etl7 the t ecta ln that otten olt.4 oaae are ln eaMnoe the • 
•• here. PlalOtlft o••4 e tua abu UlDS on t be road w1 th reec1J 
ancl eaq aooeaa to n 14 road. The road oYar .. er ln lapro•lna the 
road, out a dralnaa• dl toh between plalntttt• • propertr aDil Ute 
roa<t , therebJ a a ln our oaM •atorlallJ 4••aalna pla1nt1tt• • aoaa •• 
to •14 a4. 1be auart at pace 271 atatec1 the rule, wbi ob nb-
M~uent deo l alona ha•• a pproftcl, aa tollOQI 

"Tb se ro d oYeraeere are ata\utory ort l oora, 
olotbed wlth rtaln 41 r: orat1onary powera. It 1• aacle 
\heir 4utJ w e:x.erolae proper d Ulpnoe ln lteeplq the 
roa4a ln £004 repalr (Re'Ylaed 5t a tutea, 1 e, aeot1on 
7801), end •• to how tbla ahnll be done l s neoea r11J 
lett to their Juc! ot. Tbey o • • then, wlthln the 
aoope or the rule , well eetebllabe d, that publlo oftt­
oere,ftated with d1 MI"etlonarr w•r• l n t.he !'ler ro noe 
or oertaln dutlea, oaDDO t be held lncU. Y1 ll7 llable 
tor tt.lr aota, unle •• wllltullJ, •11•1oUalJ and oppreaa-
1Yely exerolaec! . Ree4 •· Conway, 20 Ko. 22; 4 r4a •• 
Ferguaon, 73 o. 086 . 'l't\eJ n DO\ be 1nd1Y1duallJ held 
tor re aletakea ln Ju-ment. They -re nat liable ao lone 
a a they honea tlJ an d ln ood t a l tb ~• rtorm thB bwort 1n­
truate4 to t hea. The lnJUI'J a t. be -lloloualJ on4 wUl-
t\1117 c ltteda a nd by wlllt\11, aQa Judp RJland ln 
Reecl •. COn•J, aupra, l a ant • oontrarr to a a • a on 
ooDY1ot1on. • 

It raar be , now, that We deteudant 414 not pur ue 
the be•t 110cte o r l!lpro•lna the r oad a t the polat in question; 
1 t 7 boe been het\or to be.Ye oerrl d the nhr a oroaa 
the road by e oulYart, raGaer than till lead lt down 1n trent 
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ot plalntitt•e premt .. a, thouah nuaeroua wttnea .. a .. ea 
to baYe ft ppro.e4 hla ooo&lot ea \be pftJit ot wladoa. 
But , howeYer , tbl a a a7 be , he la DOt rea~na1ble tor IUcb 
alataken jud nt . He •• there on the hipwQ' ln 

queat1on, r epraaent1n& the pUbllo , whlob h t!cl aoc;u1red 
the riSht ot •1• 'wl \b the J)O't118r8 a n~ pt'lYl lesoa in• 
o1dent to tb · r1pt, auob • dle l the 1011, ua1na 
the t.1aMr nnd other mat.er1ala f ound wlthln the llaita 
ot the road , 1n a roa110neble manner , tor the parpoMa 
ot ok1D8 t.he road, • eto. Wn8b . on lea. Se". 
(3 14) p . 828; • mberton •· Doole7, •3 Mo. App. 1?6. 

e dl aooYer no eY14enco ln th1a reoor4 the t Oftll 
juatltr the Gbftrse that deten6aftt aoted ln a .-lloloua 
and wlllt\1117 OP1Jreaa1nt m e r ln repelrlna Uae roa4 
ln queatlon. think there l s no rlt 1n the pl a ln-
tltt•a oaae and the judp ent , wbioh •• tor the defendant, 
wlll be a tt 1 rme d . All oODour." 

ADd es aiD ln \he •- ot Sharp ••· ~ur\h, 2•8 s . w. 036, 
the o caart • t pe~e 638 atated a a tollowa: 

~Abaent le,1alet1on mak1 apeolal road dlatrlote 
liable tbr lta ne&lisant eta , lt 1a eatebliahe4 '7 a waaltb 
ot mthorl t7 1n U1eeour1 \hat auah 4la\r1eta .. e p•blle 
oorpora\iOD8 a nd are quaa1 poll tloal au-41Y18iOD8 ot \be OOUDV 
u4 t.b atate a nd ue not. liable r-. r nesll&eDM ln the b~ilc1l ns 
ud ooaat.ruot.lon ot publlo wol'ka , auoh •• roe4e and br1ctaea. 
Lamar •· RollYar 3neo1al Road Dletrlot (Mo. pp) £01 s •• 880, 

and oe .. a therein o1te4. A llke rul ing ~· reoen\17 ma4o b7 
th1a oourt ln r e t e renoe to the lla bill \7 ot • dralnase 41 a-
trlot under our l aw. D'Aroourt et al • · Little RlYer Dratnase 
l·1atr1ot ( o . 1'1,~98) 2•~ s .w. 39,, ftDd Rauaaen •· 'llabeJ'J7 
Dralaa e D1s tr1ot ( o. 1736~) 1'5 s . r.. 601 , not yet (or t 6o1all7) 
r c "''r te 4 . 

( 2 ) It 1a 11kew1 .. ol ar that the 1n4iYidual 
4~ t n4anta, belna •~ o1a~ ~taaionera ot the roa d 41atrlot, 
a re not l iable t or \he lr alatakee or Ju • t or their aote ot 
P&lieenoe ln "oins work. " 

Further author1 v a long the .... 11m fA7 be tcxmd ln 
29 Corpua lurla , ~action S02 , pas• S76 end ~2 L. R. A. ( N. s .) 
l'!S {note.) 

th1a being ao aii'J t.bere be 108 no •• tu\o1"7 authorl '' on 
whloh to baae • r e apor. alb111 t7 on 121e ~rt ot the roe4 41at.r1ot , 
Wl~r the o1rouaatanoea1 we e conatralned 1D hold tha t. the 

1n41•14ua~ ln qu eet.ion a uat. tumiah rca rial tcr t.he new oul.Yert. 

At'.,'ROV <l : 

Verr t ruly ,our a , 

_.X,.t"~~"t""'"or_n,_e_y---"""Jr. .... a-n_e_ra ....... l- CHARLF.~ • HO ~L, J r. 
Asal e nt Attor ney- General 


