TAXATION.-Und fection 9868, R, 8. Mo, 19239, upon petition by
Coumty Court, Clrcult Judge may igsue order dlrectlng
ir eased 1evy and may, under ame section, revoke iis
prior order,
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Sentewber 11, 1974,

¥r. . P, Stons,
Prosecuting Attorney,
Eldon, ¥issouri,

Dear Sir:

e are acknovledging receipt of your letter
in which you incuire as follows:

I herewith hand you a number of Exhi-
bits which are orders of the County
Court of liller County, Hissouri, and
orders of the Circult Court of Miller
County in vacation, together with my
petition to the Girauit Judge as Prose-
cuting Attorney of Miller County,
¥isecouri, based on the order of the
County Ccurt. (211 of w:ich are pre-
sumed to be based on Section 9868,

R. 8. 1922, and ashk your Grinion on
the game:

¥ FIRST: Did the County Court have
authority to make the order and recuest
in Bxhibit 'A' herewith filed?

MECCND: = If the County Court had the
authority to make the order and re-
guest in Exhibit 'A' did I, asz nrose-
cuting sttorney have any choice as to
filing the netition to the Circuit.
Judge, said petition being marked Ex-
hibit 'B' and filed herewith?

"THIRD: pid the Circuit Judge in
vacation heve authority to mnake the
order marked Exhibit 'C* and filed
aerewith, unon the petition filed by
me as Frosecuting Attorney of iiiller
County?

RFCURTH: If the county court had the
authority to make the order and recueset
in Exhibit 'At dated February 8th, 1234,
- and the Circuit Judge in wvacation had
suthority to meke tne order in Exnibit
CY, did the county court, after re-
ceiv1n the order fronm the Circuit Judge,
and after makinz the levy of six cents
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follows:

Stor
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on the One Hundred Dollars valuation
{(the same being =ithin the Constitutiona
limits) and after the Six Cents had been
extended on the Tax Books by the County
Clerk, have aunthority to ask the Circuit
Judge to rescind the order, as shown in
Exhibit 'D', 2nd did the Circuit Judge
in wvacation nave the authority to make
the order, doted August 20th, 1934, 2nd
marked Exhibit 'E' setting aside the
levy made by the eounty court, and if
the Cireuit Judge had suthority to set
agide the levy so nade by the ecounty
court, after the levy was made a2né ex-
tended on the Tax Books, snd delivered
to the Collector, then whose duty would
it be to deduct the Six Cents from the
Tax Rolle, or Book, and how would the
County Colleetor account for the sane,
after it had been charged to him?*

Section 9868, R, 5, ¥o. 1929, provides as

"No other tax for any purrosge shall be
assessed, levied or ecollected, except
under the following limitations and con-
ditions, viz: The prosecuting attorney
or county attorney of any county, upon
the request of the county court of such
county--which request shall be of record
with the nroceedings of gaid court, and
guch eourt being first satisfied that
there exists a necessity for the assess-
ment, levy and collection of other taxes
than those enumerated and specified in
the preceding section--shall nresent a
netition to the cireuit court of his
county, or to the judge thereof in wvaca-
tion, setting forth the facts and eneci-
fying the reasons why such other tax or
taxes chall be asseesed, levied and col-
lected; and suen circuit court or judge
thereof, upon being satisfied of the
necesgity for sueh other tzx or taxes,
and that the assessment, levy and col-
lection thereof will not be in conflict
with the Constitution 2nd laws of thie
gtate, shazll make an order directed to
the eounty court of such county, command-
ing such eocurt to have assesged, levied
and collected such other tax or taxes,
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and shall enforce such order by mandarus
or otherwise. Such order, when 8o rranted,
shall be a continuous order, and saall
authorize the annual assessment, levy
and collection of sueh other tax or
taxes for the ~urnoseg in the order men-
tioned and snecified, and until such
order be modified, set aside znd annulled
by the eircduit court or judge thereof
granting the same: FProvided, that no
such order shall be madifled, set agide
or annulled, unlees it shall an—ear to
the saﬁisfactian of such circuit eourt,
or judge thereof, that the taxes so
ordered to be assesged, levied and col-
lectced are not authorized by the Coneti-
tution and laws of this state, or unless
1t ebhall appezar to sald elrcuit eourt,
or judge thereof, that the necessity
for such other tax or taxes, or any
part thereof, no longer exists.

It appears from your inguiry that the County
Court reguested the authority to levy an additional tax
under the foregoing seection., You, as prosecuting attorney,
prepared the recuest and filed it with the circuit judge
and the e¢ircuit judge, under the forepoing seetion, found
thet there was a necegsity for the tax and made the order
anthorizing the additional levy. Therezfter, for wvarious
reasonse, the county ecourt reauested that the order be
rescinded and upon application made by you the cireuit
judge entered his order revoking the original order, In
the meantime, however, the assessments had been made and
they now sppear on the tax books.

In angwer to your first inquiry we are of
the opinion that the county court had the authority, under
the foregoing section, to make the recuest which it 4id.

In answer to your segcond ingquiry, under
the foregoing section, it was your duty, urpon a remest
being made by the county court, to file the netition mhich
ou did with the ecircuit court,

In anawer to your third inguiry we are of
the opinion that the circuit judge in wvacation had authority
to make the order giving to the county eourt the right to
make the additional levy. The above section snecifically
provides that the court may make the order in vacatlon,

In anawer to your fourth inguiry, we believe
that the court had a right to modify or set aside its
original order. The foregoing section specifically nrovides
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that the court may modify or set aside the order whenever
it appears to the eourt or the judge thereol thet the taxes
mhich were agsessed were not authorized by the Constitution
or lawe of thes 3tzte, or that the necessity no longer exist-
ed. The order of the Oireuit Court found that the taxes
were not authorlzed by the Constitution or laws of the
State and the judgment of that ecourt, etanding unanpenled
from, became final and is not mubject to collaterz’ attack.
So far 28 the county is concerned, the situation ls the
gare as if the county hizd not made the original reguest

to increase the levy, beceuse the court, in revoking

its prior order, destroyed the vower nrevxcusly glven

to the county court to make the levy.

Since the Circuit Judge has revoked the
order levying the assessment, vhich he had a right to do,
hen the assessment cannot be enforced. Since the levy
ig not legal the Countv Colleetor cannot be held resnon-

gible for his failure to collect thoge taxes., Hince he
ie charged with them on hie books, the county eourt would
hove a right to give him credit for that portion of the
taxes when he makes nhis usual settlement. As a motter
of fact, the order of the county court and of the eircuit
court already nrovides that the county collector shall
take credit for this levy which is no~ found uvon his

booka.

Yery truly vours,

FHRHANK W, BAYES,

Aggigtant Attorney General.
ALFRCOVED:
(Acting)

Attorney General
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