COLLECTORS * Compenssction of county collectors for collecting
incom. taxes, current and delinquent.
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FILED

Hon., Forrest Smith,
State Auditor,
Jefferson City, 'fo.

Deer SHir:

A request for an opinion hns been received from you
under dote of November 21, 1934, such request being in the fol-
lowing terms:

"Seetion 10133, R, &, Missouri 1%2¢, relating
to the compensation of issessors snd Colleectors
in regard to the zssessing and colleotling of
income taxes reads as follows:

'Assessors and Collectors shall be compenseted
in like manner and in like emounts as for the
essessments of other texes: FProvided, thet in
counties Iin which the Assessgrs and Colleetors
ere palé a fixed seslary, thet in addition to
the salary reaid, they shall be permitted to
charge for work performed in the essessing and
collect .ng of the income tax, es provided by
tiis article, the same fees ss are charged by
issessors end Collectors whose esalary is not
fixed by lew, end which fees so sharged by ssld
‘ssessors and Collectors for services rendersd
in assessing end collecting income tex she’'l be
pald b the State,'

In cheeking the ennuel settloments of the ver-
ious Collectors, we find thet some of them have
charged & deduetables comlission of one per cent
on current income and two per cent on delinquent
ineoms collected, and the question has arisen,
should the Collector tae as & deductedle conmis-
sion the eommiesions provided for in Seetion 5935,
Re 8, Missourl 1929, in regerd to the c¢ollection
of income taxes or should the Collsector be allowed
one per cent deductsbls commissiom on current taxes
and two per cent on delinquent income colleocted?

We would eppreeiate an opinion from your office
advising us as to the amount of deductable commis-
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sion that should be allowed the Collectors for
the eclleetion of income taxes.”

B
COMPINSATION CP COLLLCTON FOR INCOME TAZES.

Re S. Missouri, 1929, Seetion 10133, quoted Im your letter,
is the only seetion under the article deeling with income taxes
whieh makes provision for the eompensstion of collectors for collect-
in? this type of taxes, and the only provision it mekes is by way of
reference to the st tutes governing collectors' compensstion for
collecting other kinds of taxes, Therefore, the answer to your ques-
tion will depend on the statutes releting to the compensstion of
county collectors for collecting property and other taxes.

11

COMPENSATION OF COLL:ZCTOR FOR PROPERTY AND
OTHER TaXXS.

R. 8, Missocurl, 1529, Section 9835, as re-enacted in 1923
(Laws of 1933, page 454), relates to the ecompemsation of collectors.
Seetion $935 1s lengthy and it will not be necessary to set it out in
full but it may be helpful to note that sueh seection consists of en
introductory peragraph snd fifteen subdivisions, of which tie first
* fourteen rix the different percenteges allowed to collectors in dif-
ferent counties, the fifteenth being like the introduction - a general
paragreph appliecable to ell eounties,

The introductory paragreph of Seetion 9935 is as follows:

"The collector, except in counties where the
collector is by law paid a salary ian lieu of
fees and other oompensation, shall receive as
full compensation for his services in collect-
ing the revenue, except back taxes, the follow-
ing commissions end no more:"

Standing alone this paragraeph might seem to remove from the spplice-
tion of Seection 9935 for sll purposes collectors receiving salaries

in lieu of fees and other compensation. However, the proviso in See-
tion 1017%, sbove quoted, shows that as fer as fees of collectors for
income taxes are concerned, collectors on salaries are to receive

fees for thelr income tex ecllections fust es if they were ant salaried

¢ollectors but collectors working on a fee besis, and, therefore, for
the purpose of fixing the ecompensstion to which collectors ere entitled

for collecting income texes Section 9935 will govern, whether sueh
collectors asre on e salary or a fee basis,
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Another pimse in the introduetory pasregrsph of Section
#9356 which might c¢csuse and has in fact caused some difficulty is
the phrese "except bagk taxes™., Fortunstely, however, this ambi-
guity hes been removed by the deecision in the case of Ltete e. rel
Shannon County v. Hewkins, 16% Me. 61, 70 3. 7. 11%¢ (1902). The
predecessor of Section $835 which wes in effect at the time the
cause of action in that case erose was 3, 8, Missouri, 189%, leec-
tion $280, et w leh time the same phrese "execept back taxes" was
in the introductory peregraph of such seetion., Likcwise at t at
time there was in effeet R, S8, Missouri, 16859, Section $309 (the
rredecessor of R, £, Yissourl, 1928, Ceetion 9989, as re-snacted
in 1933 - Laws of 1.33, page 429) whieh fixed the pereentage on
baeck taxes to whiech collectors were entitled as compensation, The
question et issue wes whether what is now Seetion 9535 meant by
the phrase "except back texes” to remove from the operation of suech
Section 9935 all back taxes and to allow the eollector for the col-
leetion of back taxes only the percentage fixed in what is now “ee-
tion 996¢, or whether Seetion 2930 allowed the ecollector a per-
centage thereunder ¢ all taxes eollected by him, whether beck or
current, and in addition the percentsge fixed under Section $96¢
on so mush of the taxes eollected as were back texes. The langusge
of the eourt in ennlyzing this matter !s set out helow:

"The question is one of comstructicn entirely.
Plainti’f construes section 7640, "evised

Stetutes 1889, or 9260, Nevised Statutes 1899,

as excluding back taxes alt ther from its pro-
visions, whereas defendrnt gives it the much more
natural eonstruction that the eommissions therein
provided shall be *full compensetion' for his ser-
vices in collseti the revenues "except baeck taxes'
for which he is allowed certain other compensation
as costs which the delincuent texpeyer must pay to
recompense the eollector for the varlous extrsor-
dinery steps he is required to take to colleet de-
linguent or dack taxes,

Reading the two sections together, as we must to
arrive at the intention of the legislature, it

seems t0 us that seection 9260 deals alone with the
commissions to be retained by the eollzetor out of
revenues c¢olleeted, Section 9309 cdewls with the
costs ellowed him for his extre services in addition
to his commissions, and these are to bde pald d+ the
delinquent, and the eollector is allowed only four
per cent, Otherwise we would have the result in
Shannon eounty thst the State freely allows the eol-
lector five per cent for merely receiving end paying
over taxes which the taxpayer tenders, but allowing
him nothing by the State or eounty for colleoting
delinquent texes at the end of & lawsuit, and after
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"making out verlous delinquent lists and perform-
ing other duties, in enforeing peyment,

Uncer appellent's econstruction, collectors whose
commissions ere fixed at five per cent and over
would get less for colleeting back taxes, with all
the extre labor imposed by the statute, than they
would recelve for current taxes, & result we cen
not bel ieve the leglslature ever intended. The
general poliey of the State, from 1871, et least,
to this time, has been to offer collectors extra
compensation as an inducement to bring in delin-
quent taxes,

This is so in any event as to those eclleectors
whose eommissions, under seetion $260, are less
then four per cent, as they get more for back taxes
even as costs than they do for current taxes,

Another reason suggested by counsel for defendant
is cuite persuasive, and it is this: the State
and eounty allow the colleector commissions et dif-
ferent retes of per cent in proportion to the amount
collected, and this merely for receiving and peylng
over the taxes, but when we come to these costs and
fees, they are st the same rate, whather the amount
is one thousand dollars or cnme million == which we
think demonstretes that this fee 1s allowed for ex-
tra ladbor not in lieu of that commission which the
“tate has agreed to sllow her collectors out of all
- taxes whieh they collee¢t, whether current or baek
taxes,

¥ % %

#e think the eireuit court correctly ruled that the
cormmissions ellowed by section $280, Revised “tat-
utes 1899, should be full compensation for eollecting
el]l texes, except back taxes, end as to the latter
they ahouid recelve Lhe oxtre fees which their extre
lators and duties imposed upon them.”

For the purpose of fixing commissions of eollector: ,"back”
taxes and "delinquent" taxes are the same, en¢ the right of the col-

lector to additionel percentege under Seetion $°69 for colleeting
baeck texes begins on the dsy when such taxes become delinguent,

"it sceams e¢lear thet the term 'back tox' means the
same as "delinquent tex,' and that the Legislature
had no intention to ma¥e e distinetion between the
two terms, and that both terms epply to taxes re-
maining unpeid on January lst of the yeer efter which
the assessment was made, and at any timerthereafter.”
State ox rel., “hite v. Fendorf, 317 Mo, 579, 296 S.,W.
787, 78% (1927).

o
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Of course, it must be note@ thet income taxes become delinquent
not om January lst, but on June 2nd (R. 5, Misscuri, 1929, Sectiom
10138), but the case just cited would govern the primeiple to de
applied to bdoth,

The principle thet a collector is entitled to two com~
missions on back taxes, 1. e, the percentage thereof fixed by
Seetion 9935 and In addition the peoreentage fixed by Seetion $969,
whilch was established in Etrte ex rel, Shennon v, Hewkins, suprs,
was reesserted in Hethcoek v, Crawford County, 200 Mo, 170; 98 S.
‘e 8532 (1908), However, & limitaiion on thls principle was enun-
clated 1n the case of Jtate ex rel, Buchanan County v. Fulks,

2986 o, 614; 247 3. W. 12% (1922) where the court sald thet under
what is now pParagraph iV of Jeetion 9935 mo eclleetor to whom any
-of the first tiirteen subdivisions of sueh section applied eould
be entitled to over ({9,000 in any one year ss the total awmount of
his compemnsatlon, such proviso fixing the 39,000 maximum being
found In the 1929 revision of the statutes in the saze form as it
had when the cause of action under the case last eited arose., This
grinoiplo establishaed in the Fulks case was in 1933 =xpressly put
nto the statute by an amendment to Faragraph IV of Seetion 9835
whieh fixed a gredusted secale of total meximum amounts to whieh ver-
ious eolleetors would de entitled inetead of the flat ;9,000 maximunm,
and whieh also added the following proviso:

"provided, trat the limitation on the amount to

be retainué as hereln provided shall apply to

feesz and commissions on swrrent, back and delin-

quent taxes, but shall not apply to commisslions

ou the collection of diteh-and levee tsxes,”

from the foregoing statutes snd decisions the following
yerdstick ls disclosed for measauring “he compensation to whieh any
given county collector will be entitled for his inecome tex colleec~-
tions: First, escertain the totel taxes essessed and levied in the
eounty iavolved, from whieh can be determined whieh one of the first
fourteen paragraphs of Sectlion 9935 will de applicabls to the case,
whieh will show the percentage to which the collsetor in @uestion
is entitled under JSection 9835; seeond, sompute sueh pecreontage of
the total amount eollected by such ooliottor under the income tex
law whether as current or back taxes; third, ascertain the perecntage
under Section $989 which is applicable Lo the faets iavolved and cox-
pute sueh pereentage of 2l)l beek income taxes collected, ' The collector
in question willl be entitled to the sum of the foregolng computstions,
provided however, such total is not in excess of the maximum allowed
by whichever part of raragraph IV of Seetlon 993C is applieable to the

faects,

One guelification must be added to the foregoing. Your let-
ter asked for an opinion omn the genersal prineiples appliesble to the
ecollectors throughout this Ztete, and the foregoing has been devoted
to the general statutory provislons governing sueh colleetors. However,
as you know, there are a number of statutory provisions deallng with
collectors which classify them and make dlfferent provisions for the
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compensstion of ecolleetors in counties having certain populations,
Thus in ecounties having populetions of betweem :0,000 and $5,000
inheblitents the foregeing principles would mot be spplieable be-
csuse the legisleture has since 1929 passed certsin scts fixing

the salsries of collectors in sueh counties and srecifically pro-
viding that sueh collectors cannot take sny commissions or compen-
setion from anv source beyond such sclaries, These enactments are
a8 follows: Taws of 1931, page 2¢0, sppliesble to counties of fronm
80,000 to 95,000 inhabitants; Laws of 1933, page 3785, appliceble to
counties having from 75,000 to 90,000 populaetion; Laws of 1633,
ixtre “ession, page 104, epplicable to eounties having from 50,000
to 80,000 population. The language of these enactments is suffi-
ciently explieit to withdrew eounties heving between 50,000 and
95,000 inhabitants from the prineiple of Section 10133, end in sueh
eounties the enllectors cennot reeeive sny fees or compensetion be-
yond the sslaries fixed in sueh acts,for ocollecting the income texes.

Of eourse, there sre other ststutory provisions fixing
selaries for eollsetors in nther counties raving eortain populations,
which appsar in the 1929 revision of the statutes, in which the lan~-
guage of the statutez iz not to the same effect as the language in
the statutes above referred 1o enaeted subszequent to 1929, and to
such statutes in the 1929 revislon the general prineciples enunclated
in this opinion prior to the preeeding paragraph would govern, Among
suech statutes are the following: K., S, Missouri, 1625, Section 11874,
appliesdble to eounties having between 80,000 and 180,000 inhabitants
in which Circuit Court is held in two or more places in seid county;
Re8. Hissouri, 1929, “ecetion 11855, seapplieadble to counties eontain-
ing citiesb? from 75,000 to 200,000 inhabitants; 7, 5, Jdissouri, 1929,
Section 101553, appliesble to eounties containing any elties from 200,000
to 720,000 inhabitents; 2. &. Missouri, 1820, Seetion 11833, appliesble
to eounti~s ocontainingz between 130,000 te 300,000 inhabitants, repesled
and re-enactad by Laws of 1531, page 32%, applicable to counties con~-
taining batween 350,000 and 750,000 inhabitants, repesled and re-enacted
by laws of 1933, page 373, applieabls to ecunties containing between
350,000 and 757,000 inhsbitants., To all collectors in countiea to whieh
thestatutes elted in this paragraph =znpply the general prineiples set out
in this opinion prior to the ~receding paragraph hereof would apply,
except to the extent that the statutes eited in this parsgreph epply
to counties eontaining between 99,000 and 5,000 inhabitants, to whieb
extent the statutes elted in this psrsgraph heve been repealed by the
statutes ¢lted in the n»nreceding paragraph,

In eonelusicn, it is our opiniom that execept in counties
containing between 50,000 and 95,000 inhabitants, each county collector
for taxes c¢olleeted by him under the income tax laws of this Stste is
entitled to the percentace of all money so collected by him (including
current end back or delinquent taxes) fixed by <hichever one of Para-
graphs I to XIV of !i.9, Missouri, 1529, Section 9935 (as re-enacted by
Laws of 1833, page 454) is epplicsble to his eounty, plus the percent-
rge on back taxes appliceble to his eounty under R, 5, Missouri, 1929,
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Section 9969 (ss re-enpacted by Lews of 1933, psge 420), the
total smount to whiech he is entitled for any one yesr, not to
exceed, however, the maximum figure fixed by suebk provisiom of
Peragraph X7 of such Sectlon 9938 as is appllesbl: to his county,

Very truly yours,

SDNARD He MITLER
Assistent ittorney-eneral
APTROVED:
ROY ¥MeXITTRICH
ttorney-Genersal




