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. COUNTY COLLECTOR: Compensation under subdivision XIV, Section 9935
R. 8. Mo. 1939 for back tax collections.,

O S

Qctober 33, 1934,

Hon. Forrest Smith
State Auditor
Jefferson City, Missourd

My Dear Kr. Smith:

- On the 16th of November, 1933, you requested of this
office an opinion respecting the interpretation of Subdivision
X1V of Section 9935 R. 8. Mo. 1938, On November 18, 1933, this
office rendered an opinion to you wherein it was held that the
collector was not entitled to retain & deductible commission
on back tax collections in counties fall.!ing within the fourteeath
subdivision of that Section. 8Since that opinion was issued this
office has been favored with briefs on the point., Additional
facts huve also been disclosed. In view of this additional
information and of the equities of the situation, we have re-
considered this matter and hereby withdraw the opinion dated
November 18, 1933, and submit the following as the opinion of
this office on the subject. Your reguest reads as follows:

“Section 9935, R. 8. Mo. 1929, and the sanme
gection as amended by the 1933 Laws of Missouri
on page 454 of the 1933 Session Acts establishes
by classee the amount of commission for the
various County Collectors of the State.

Class one to thirteen inclusive establishes
this commission upon 'the total amount of all
such taxes and licenses levied for any one year.'

Class fourteen classifies the Collector's com-
mission in an entirely different manner wherein
it allows & prescribed commiszsion first on
current snd tax revenues, second on licenses

and all other cues wherein it states that the two
afore mentioned commissions on tax classes

'gehall be deducted and retained by such Collector
out of the amounts collected,' then it precedes
t0 the third tax claes which establishes the
Collector's Commission ‘on all back taxes and

all other delinguent taxes'* * * *which shall
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be added to the face of the tax bilis and
collected from the party paying sueh tax.*

We would like to have an opinion from your
depertment advising us if this 3% allowed on
back tax collections which ie taxed as costs
constitutes the total commiseion allowed the
Colleotor on these back tax eilections or ie
he entitled to also retain a deduotable commie-
sion ona basis 28 established by the firet
mentioned tax class.*

Section 9935 is what may be termed & general law, classify-
ing the countiee of the state into fourteean subdivisions for the
purpose of determining the rate of compemsation to be paid to
county collectors. This Section was amended by the 57th Gemeral
Assembly, and 2 new section is found at page 454, Laws of Missouri,
1933, but no change was made whieh is material to your iaguiry. A
portion of Subdivision XIV reads as follows:

*"YIV. In all counties or citiee wherein the

total amount of all such taxes and licenses
levied for any one year exceeds two million
dollare, the collector of revenue shall receive,
@llect and retain as full compensation for his
services for collecting all revenues and other
dues which he is authorized to collect belong-

ing to the state, school, county and city the
following commissions, vis: On curreat and tax
revenues, as follows: On all sume colleocted up to
and inecluding eighty per cent. of the total amount
of suech tax bills placed in his hands, one~half
of one per cent, commission; on all sums collected
over eighty per cent., =and up to and imcluding
ninety-five per cent one per ceant commission; on
all sums collected over nimety-five per cent., two
per cent commission. Omn licenses and all other dues,
except deiinguent and back taxes, collected in
any one year ae follows: Whem the amount collect-
ed for the oity or @unty aggregates eoight
hundred thousand dollars or less, two (and) one-
half per cent. commission; on all licenses
and o0 ther dues collected for the city or county

in excess of eight hundred thousand dollars,

four per cent commission; om all such licenses
collected for the state, three per cent commiss-
ion. All such commiseions hereinbefore enumerat-
ed shall be deducted and retained by such
collector out of the amounts collected for state,
schooly county and city, respectfully, and upon
settlement with such collector shall be credited




to bis acoount and charged to the respective
revenue accounts. Omn all back taxes and all
other delinguent taxes, he shall be allowed

a commission of two per cent., which shall be
added to the face of the tax bill and collect-
ed from the party paying such tax as a
penalty in the same manner as other penalties
are collected and enforced.* '* * **

Thus the collector of revemue in counties falling with-
in that classification are allowed a deductible commission rang-
ing from one-half of one per cent to two per cent om current
tax revenues, and a penalty commission of two per cent on back
taxes which is to be added to the face of the tax bill and
collected from the party paying the same. The probles to be
determined is whether or not a deductidle commission is allowvable
in addition to the penal sty comnission for the collection of baeck
taxes., We are unable to find any reported cases wherein this
issue has been determined. The first thirteen subdivisions of
thie Section, which deal with smaller counties, have on occasion
been before our courts. The most enlightning case upon this
fesue is thet of State ex rel. Shannom Oounty vs. Hawkins, 169
Mo. 615. The issue in that case was wvhether the deductibdble
comnission allowvable under Subdivision V was to be paid in
addition to the back tax or penalty commission payable under
what 18 now Section 9935 R. 8. Mo. 1928, Sudbdivision Vv, to-
gether with the opeaning paragraph of this Section, read as follows:

“The collector shall receive as full compen-
sation for hies services in collecting the revenue,
except back taxes, the following commiesions and
no more:

B " & & & = & & % % & B » >

V. In all counties wherein the total amount of
all such taxes and licenses levied for any one
year exceeds twenty-five thousand dollars and

is less than forsy thousand dollars, a commission
of six per cent. on the first twenty-five
thousand dollars collected and three and one-
third per cent. on whatever amount may be
collected over twenty-five thousand dollars."

Section 9968, a part of the Article on delinguent and
back taxes, at that time read in part as follows:
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“rees shall Le allowed for services rendered
under the provisions of this article as
follows: To the collector, except in such
cities, four per ceat. oan all sums collected;
in such cities two per cent. on all sums
collected--such per ceant. to be taxed as costs
and ccllected from the party redeeming.* * * ¢

Shannon County took the position that the phrase "except back
taxes" excluded the collector from any compemnsation under the
provisions of Section 99356 upon the collection of back taxes--
proceeding upon the theory that the deductible commission thereby
alloved was only payable on current taxes and that the compeansation
alloved by Section 9969 was the only commission payable on delin-
quent taxes. The Court, in comnstruing what are now Seotions

9935 and 9969 stated, page 630:

#e » » 1% seems to us that section 9360 deals
alone with the commissions to be retained by

the collector out of revenues collected. Seection
9309 deals with the costs allowed him for his
extra services in addition to his commissions,
and these are to be paid by the delinguent,* * **

The decision of the Court wag that the deductible
commiscion alloved by the first thirteen subdivisions of Section
9935 should aleso be allowed on all back taxes collected, and
should be in addition to the four per ceat penalty allowed to
the collector by Section 9969. 1In arriving at this comelusion,
the Court stated, 1. c. 821:

“Another reason suggested by counsel for defen-
dant is quite persuasive, and 1t is this: the
state and county allow the collector commissions
at different rates of per ceat in proportion to
the amount collected, and this merely for re-
ceiving and paying over the taxes, but whea we
come to these costs and fees, they are at the
same rate, whether the amount is one thousand

i dollars or ome million--which we think Gemon-
strates that this fee 18 allowed for extra labor
and not in lieu of that commission which the
State has zgreed to allow her collectors out of
all taxes which they collect, whether current or
back tazxes,
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So far as the State is concerned, she pays mo
more and no less on either kind, but she visits
upon the delinguent & penalty and allows that

in addition to the collector who must necessarily
render extrsa services.* * + *¢

This must be considered as a judiciel interpretation
of the legislative intent in the enactment of this law, All
subdivisions of this Section inecluding the one under consideraticnm
allov 2 deductible commission, the amount of which varies with
the amount of taxes collected. This deductible commission has
been construed by the foregoing decision as compensation for
“receiving and paying over the taxes,” but the penalty commission
which is 2 set amount regardless of the amount collected "is
allowed for extra labor and not in lieu of that commission which
the state has agreed to allow her collectors out of the taxes
which they collect." This being the apparent theory upon which
the legislature operated, the words and phrasee used in Sub-
division XIV should be construed to harmonize with and further
this legieslative intent. It is not clear from the wording of
Subdivision XIV that the two per cent commission allowed on
back taxes is to be in addition to the deductible commission
alloved on current taxes. In this Secction we have some fifteen
subdiviesions, each of which are as much a part of the Section as
are the various seotions a part of the article. Each must be
considered in determining the legislative theory behind the
whole enactment, and each muet be givea a consistent comstruction
thereto. It has been determined that it was the legislative
intent, in the passage of the first thirteen subdivieions, that
the deductible commission be allowed in addition to the penalty
commission. The logic of the Hawkins case, supra, is applicable
alike to all subdivisions, and as that legislative intent has
been shown to exist im respect to the first thirteen paragraphs
we sust conclude that the fourteenth subdivisionm 1s imbued with
the same plan. There would be no reason or logic im holding that
the collectors of the other thirteca subdivisioans would be
entitled to the deductible commission and holding that the
collectors of the counties falling within the fourteenth sub-
division should be deprived of this compemsation,
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¥e believe the decision in the case of Glaser vs. Rothe-
child, 331 Mo. 180, is applicable to the instant case. The
plaintiff Glaser instituted an action for damages against the
defendant, alleging that he had fallen into an open pit in the
basemeat of defendant's building; that the defendant was negli-
gent in failing to protect said pit with &2 guard rail which was
required to be maintained by virtue of the provisions of Section
5 of an Act of 1881 entitled

*Inspection: Health and Safety of Employees.
An Aot relsting to mesaufacturing mechaniecal,
mercantile and other esteblishments and places,
and the employment, safety, health and work
houres of employee€s."

Plaintiff was not an 2mployee, but as the Court held, a mere
licensee., Defendant took the position that the act referred to

was only for the protection of employees and that therefore plain-
tiff could not teske advantage of the reguirement respecting the

guard rail, Plaiatiff to further the comtention that the aet afforded
protection to all persons also referred to Sectioa XIX of the

Act which provided that scaffolds should be constructed so as

to

*insure the safety of pereomns workkang thereon,
or passing under or about the same, against the
tnln-f thereof or the felling of such materials
or articles &8s may be used, placed or deposited
thereon. All persons engaged in the erectionm
etc. of any bullding shall exercise due caution
and fear so as to prevent injury or accident to
those at work or nearby.”

In reply to this contention the Court stated, 1. c; 2l1:

“The wording of this section is genmeral, and
4f read in its literal semse it is broad and
conprehensive enough to embrace all persons who
are at work upon the building, and also all
persons who might be 'near by' whether working
or not; but when we read this section in
connection with the entire act, as we did
section 5, then we are of the opinion that the
persons referred to0 by the words 'all persons
who might be near by' mean all employees who
might be near by.* * * » *»
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The decision of the Court was that the phraseclogy of Scetions

5 and 19 of the Aet were to be limited in their operation because
the other sections of the agt clearly indlcated that it was to
deal exclusively with employees and the safety thereof. It wae
accordingly found that there was no 1iability to the Plaintiff
because of defendant's fallure to comply with Scetion 5 of the
te;. In the courts of the opinion this statement was made, poge
313:

*y 9 * *The authorities hold that a statute
should not be construed as if it stood solitary
and alone, complete and perfect in itself, and
isolated from all other laws., It is not to

be expected that a statute which takes its plece
in a general system of jurisprudence shall be
80 perfect as to reguire no support froam the
rules and statutes of the system of which it
becomes & part, or 80 c¢lear in &ll its terms

a8 to finieh in itself all the 1ight needed for
its construotion.® * » *v

In the instant case we have a direct applicetion of
this rule. The first thirteen subdivisions of Section 9835, show
an evident intent to allow a deductible commission in addition
to the penalty cosmmission for the collection of back taxes. They
have been 80 construed by the courts. It was the general scheme
to allow collectore a deductible commission plus & penzlty
commission for the collection of beck taxes. VWe must therefore
construe the general phraseology of Subdivisiom XIV so as to
consummate this plan of compensation. That the intent of the
legislature in this matter was correctly conceived in the Hawkins
case supra, cannot be doubted, the re-enactment by the legislature
of these same provisions without any change or amendment gives
gives legislative apuroval of the imterpretation given Ly the
Courts. Section 9835 R. 8. Mo. 19239, was repealed and a new
section by the same number was enacted by the 57th General Assembly
in regular session. (Page 454 Laws of ujyssouri, 1833) It is to
be noted that the first thirteen subdivisions of thie 3ecotion
were re-enacted without any change and that subdivisionXIV has
been re-enscted without any change to the part Lerein considered.
By the re-enactment of tiis law the legislature has given its
approval to the comstruction givea the law bythe Court. This
rule is well recognized and is gemerally stated ian 3tate vs.

Schenk, 238 uo. 439, l. ©. 465:
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“fe regard as significant the fact that nothéth-
standing the construction which haes been put
upon these laws by the decisions of this court
referred to; by the acte of the various Governors
making appointments, and by the certificates
contained in the official publication of the
session acts, the Legislature, in 1508, adopted
the same phraseclogy ian the declaratory act and
also inthe general act concerning the time when

laws should go into effect. I
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A word should possibly be said as to the construction
placed upon this seotion by thepgrsons charged with duties under
the law, While it is true that for a number of years the Cocllector
of the City of St.Louis has not reteined any “deductible* commission
on *back taxes®, we find that for a period of many years the
Collector cof Jacksoam County has retained such commissions, In
view of such conflicting precedent, we are of the opinion that
“executive construction® cannot be coasidered in determining the
issue here involved. ,

CeECLUSLIOE

It is therefore the opinion of this office that Collectors
in counties fallingwihth Subdivision XIV of Section 9835 R. §.
Mo. 1839, are entitled to retain the deductible commission therein
set up ia adaition to the penalty commicseion allowed on back taxes
which is added to the tax bill and collected from the taxpay

(+ THER, J¥.,
APPROVED: Assistant Attorney

ROY MeKITTRICK,

Attorney General




