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STATE AUDITOR- SALES TAX - Tax to be paid by receivers, 
executors, etc . , when. 

t&a7 1? ' 1934 

Honorable io'orrest Smith 
St ate Auditor 
Jefferson Cit7 
It:1seouri 

Dear llr . Smi tha 

· Thi s Department acknowledges receipt of your 
l e t ter dated uay 11, 1934 concerning the Missouri Occupa• 
tion Tax Law, Wb i oh l e tter is as fo1lowa: 

" ae would be pl ea sed to have your 
opinion upon the question ot whet her 
or not a receiver, executor , adminis­
trator or assignee t or the benefit ot 
creditors is required to make return 
and pay tax where auch officer con• 
tinuea the bus1ne s taken over by hta 
or is engaged 1n liquidating the aa~e . 

he not e that seYeral other states 
having a tax of t hia nature require such 
per sons to make return but 1n opposition 
to this view we note al ao t he following 
caaea: 

Howe v. Atlant1c,Pac1f 1c & Oul t Oi1 
C~apany et al (State of Mlasourl et 
al, InterYenera) Dletrict Court, w. D. 

1aaour1 , • D. May 4th, 1933 , 4 Fed. 
Sup. 162 

In the matter of Platbueh Gum Company , 
Inc.,Bankrupt ( U. S. D1atr1ct Court, 
Eastern Diet. ot B. Y., Mareh 29 ,1934. 
(See copy attached hereto , case not 
being yet reported) . • , 
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Subd1v1a1on (a) of Sect10D. 1, Lawa Mlaaourl 1933, 
1n Extra Seaalon, page 156, being the Kiaaourl Occupation 'I'ax 
Aot , detlnoa the word - peraonw 1n the following lan~aget 

a 'Person' 1ncludee a~ individual, ttr.• 
co-partnership, joint adYenture, aaeocla• 
tion, corporation, ea t ate, tnat, buelneee 
truat, rece iver, aynd1eate or any other 
group or co~lnation acting ae a untt,and 
the plural a e well ae tbe a!Dgular nuaber. 8 

BY aubd1v1a1on (c) of the eame aectlon, the word 
•oualneaa• ts det1ned a•• 

" •suatneaa• lncludea any acttvlt7 
engaged in b7 an7 pe.raon, or caused 
to be engaged 1n b7 hta, with the 
object of gain. bene~it or adYantage, 
either direct or indirect." 

Tbe caae ot Howe v. Atlantic , Pacific and Gulf 
Oi1 CompaJJ7, et al• reported 1ll • Ped. Supp. 162, waa reversed 
b7 the United Statea CircuS t Court ot Appeal a bJ an opintoa 
.tiled March ~~ 19M, the Circuit Court ot Appeala d1rect1ng 
that the reoel Yer pay the taxea upon gaaoltne alha47 sold 
and to make report• aa to t'lltw-e a._tea. Tba Circuit Court fd 
Appeals 1n the course ot 1ta opinion saldt 

aPederal recelvera authorized to coo­
duct and C&JT1 on the bu.alneaa ot a 
eorporat10D aa a going oonoem aa aueb. 
are not exempt t"roa the pa,.aent of taxes 
l epll7 aaaeased and lev1ecl agatna t thea 
by city ordinance or state Lawa.• 

And again, 

•The erd1DaDce here involved 1a all 
co.prehenalve . It aa7••• ~very peraon• 
f 1na or eorporatton• aball pq tM tax. 
The ta1r intendment of the ordinance 
waa to lDcluie all peraoDs. That tera 
1a broad enough to include thia rece!Yer. 
A conatruct1on of thla ordinance wblch 
would perldt the receiver to aYo1d the 
pa~t ot the one cent c1tJ and two 
cent a a tate tax would give hlll euch an 
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unconscionable and inequitable ed•antage 
over hia co~tltora aa to render such 
a coa.truotion unreasonable. !be ord1D• 
ance is broad enough to include t his 
reoei•er. L£berty Central Truat Ca.pm7 
e t al. ·, v . Gilliland Oil Coapan7, 279 Fed. 
•32; »1ch1gan v. Jtichlgan Truat Caaparq , 
receiver, eupra; Coy v . Tltle Guarantee & 
Trust Coapany, 212 Fed. 520." 

It appears that the receiver 1D the case quoted 
tram was operating the bua1neas aa a going concern and waa 
not undertaking to liquidate ita attaira. 

e are ot the opinion that where a receiver, 
executor, administrator, assignee or trustee ia put 1D charge 
ot a then : oing Lusinesa and 1f such peraao continues to oper­
ate such busi ness as a going business concern, t hen the amount 
ot the aalea made 1n the course ot the conduct of such bua i neaa 
should be returned to the State Auditor , but, on the other 
hand , i f auch person, upon taklng over and 1n charge such 
bus iness, proceeds 1D good talth to liquidate and close out 
aucb business , t hen the sales made in the courso of such liqul• 
dation and closing out would not be made in the coDduct ot a 
buaineaa aa t hat ter.m la defined by the Missouri OocupatiOD 
Tax Law. 

No bard a nd tast rule can be laid down in deter­
m1n1Dg t he question you present bUt each case should be disposed 
of according to the facta pecull•r to each caao. 

APPROVliDs 

ROY MclUTTRICk 
Attorney General . 

G.L : LC 

Very trul7 yours, 

GILHERT LAMB 
Assistant Attorney General, 


