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Ma7 15, 1934. 

Hon. Forreat smith, 
State Auditor, 
~etterson City, Mo. 

Dear Sir: 

This department acknowledges recei pt of your letter 
requesting an opinion baaed on the following: 

"Are sales ot food produota tn _a 
restauraDt or hotel, the latt ,. 
inten4111g to oook suoh food products 
and r~aell it to cuatomers, wi thin 
the Missouri Retailers' Occupation 
Tax Act so as to ~quire the seller 
ot the products to tho hotel or 
r estaurant to make return to the 
Auditor ot his gross receipts 
theretroa'" 

In t he original opinion rendered by this department 
we said, in passing on t he ~uestion ot the definition of a 
sale tor resale: 

•By the tera, 'and not tor resale in 
any tor.a', ~s used in t he Act, 1a meant 
that it tangible personal property ia 
purchased tor reaale 1n ita original 
form, or substantially in the same form 
aa when purchased, then it is not nec­
essary to make return of the gross 
receipts troa the original sale, but it 
the original merchandise purchased be 
utilized and becomes one ot the elements 
ot a tiniahe4 product and becomea tangible 
personal property, then the selling of 
the ftn1ahed produot ia not a resale within 
the meaning of the Act, and the gross 
receipts fro~ the aalea of su~h f i nished 
proddot should be returne4.• 
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It there is a question ot whether or not sales to res­
taurants and hotels are sales at retail, t he burden 1s upon 
those asserting such s ales are not sales at retail. Section 8 
ot the Misaour1 Retailers' Occupation Tax Act is as follows: 

"The burden ot proving that a sal e ot 
tangible personal property, serT1cea, 
aubatance• or things was not a sale at 
r etail, shall be upon the person who made 
the sale. For the purpose ot the proper 
administration or th1s act and to prevent 
evasion ot t he tax hereby taposed, 1t 
ahall be presumed that all gross receipts 
are subject to the t ax hereb7 i mposed 
until t he contrary 1s established. It the 
Auditor 1a not aatiat1ed with the return 
and payment ot the tax made by any person, 
he is Jlereb7 authorized and empowere4. to 
make tlJl a4di tion aaaesament or tax due trCIIl 
such person, baaed upon the f acta contained 
in the r eturn or upon any information. within 
his posaeaa1on or that shall come into hia 
posaeasion. The Auditor sball give to the 
person wri,ten notice or such additional or 
reyiaed asseasaent, t ogether with written 
notice ot the time and place where the 
person may be heard on a petition by him tor 
re-aaseasment. SUch notice may be aerTed 
upon the person pereonally, or by registered 
mal l addreaaed to the person at his address 
aa the same appears in the recorda or the 
Auditor... · 

The courta ot our state, or ot any other state , have never 
passed 41reotly on t his point a.Dd until the ma'ter has been 
adjudicated in the court ot proper Jur1adiot1on , we shall con­
tinue to adhere to the rul1ng ·maae in our original opinion. 

APPROVED: 

Oli!W t .lW 

ROY iicld'M'R!ct • 
.Attonaey General 

Respectfully submitted, 

OLLIV2B W. NOLEN, 
Aaaiatant Attorney General 


