
ST.ITE AUDI TOR: State instituti ons a nd appoint ive and county 
off icers required to set u p and maintain re­
cord s and forms as prescribed by State Auditor 
under Sect ion 11479 and may be compelled by 
the State Auditor i n mandamu s t o so d o . 

Honorable .Forrest Sm! th 
State Auditor 
Jetteraon Cltf11taaourl 

Dear • Smi tht 

Th1a Depart.et aclalowledgea reoelpt ot your 
letter dated Ml.roh 191 1934, aa tollon t 

1. 

"Section 11•7g on p•ge •17 of tbe 19S& 
L&wa ot M1aaourl.pr .. 14•• that the State 
Auditor ahall ror.u~ata 8D4 aet up a un1• 
to._ ..,.t.. ot bookkeeping t or all atate 
1aat!tuti~ aD4 tor each aDd •••r.r 
comaty otf lee. 

I would like aD op1D1GD trca your clepart­
mon\ aa t o m•the.r I --. toree a oouaty 
ott"1clal to aet up th1a UD1tora qate• 
ot" bookkeeptng,&Dd bow to proeeed should 
tbey retuae to ccapl7 with th1e aect1on. " 

An anawer to Jour ~ueat 1nYo1Yea the applica­
t i on ot" bo th Seot1oaa 11.78 an4 11•7g Lawa aaour1 193S,page 
417 . 

~ect10D 11,78, 1n part, prov1deat 

.. It a hall be the duty ot the State 
Au41 tol'" at leaat ODes •••17 two years 
~ ~ • to Y1a1t , exam1Be, 1napeot and 
au41t the account• ot the Ya.r!oua 
1natituti aoa ot ~· atate * • • and 
.uch otbar oft1cera ot tne a t ate ~• 
rece1•e t heir appoillt aent troa azw 
elect1Ye officer, and also at l east 
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once dur tng the term tor whlch a117 oamty 
officer 1a ohoeen to examine• 1Dapeot an4 
a'Ud1t the account• of thG nr1oue count7 
of ticere of the atate, •upported in whole 
or 1n part by public money••* ~~ -."t count7 
elerke, circuit clerka• recorders, county 
treaaurers. county col~ectore, aherttr a. 
public admin1atratore, probate judgee. 
eounty aurveyora, count7 highway engineer•• 
count y aaeeaaora, proaecuttftg attorneJ8• 
09unty auperlnteDd.enta ot achoola, 1D 
every county 1n tbe atate which doea not 
elect and bave a count7 auditor.• ~ * " 

Audlta ,howev~u·, may be made in oount1ea having a 
county auc11 tor whenever a p.roper peti t1on ahall be .acle tor 
auch audit. 

Section 11479, above refer~ to readaa 

"The Stat• Auditor &ball formulate a 
at.ple aDd complete ayatea ot aeoount-
lng and report1ftg tor all atate tnat1• 
tutl~a and appoi ntive ottloera reterre4 
to in f &etiOD 11478,and tor each &D4 
every oouzat7 office. 'l'hla qat• aball 
be un1fol'll 1n ita appl1oat1an to otflcee 
o~ tbe aame grade and kind and of aooounta 
of tho aame ldnd. He llball preaorS. be t he 
form ot book.!; reoeipta,vouobera and doou­
•enta requl to aeparate uad verU'f each 
tranaaction, and fo~ ot report• aD4 
etate~enta required for the adm1B1atrat10D 
of euoh ofttcer, or for the in.tor.at1on or 
tba public. He aball alao preaor1be a 
unlfora .. thod and plan of publ1ah11lg the 
county ff.Banc1al atatement eaoh year tor 
the 1ntormat1on of the publ.tc. • 

s eot1on 114?9 waa UDdoubtedly enacted 1n order that 
t he atat e auditor m!gbt more c~letely and etfSc1ently carr.r 
out and perform tho dutloa bapoeed upon hl• by Seot1on 11478. 

Whenever 1t ·1• neceaeary in the 41echarge ot oft1-
c1al d.ut1ea that recorcla be kept auch ot't1cer la required to 
keep recorda of hla of'i'1o1al acta either by epeo1t1c atatute:. 
or b7 neoe.eaaey 1apl1cat1on. For !.Dataao•, wttb reference to 
count y treasurers Seot1~ 1214~ Revtaed Stat~te• Kiaaour1 19291 



\ 
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a. 

"The couaty treaau~er aball keep a juat 
account of all moneys reee1ver4 and die• 
buraed.,aDd regular abatraota of aU war­
ranta and acr1pa drawn on the treaauey• 
aDd paid or reoe1vec1 bJ h111, and mall 
eanoel the ·aaae by wrltlng in 1Dk ' pa14 1 

acrose the .faot thereof, whea paid or 
noe1Ye4. • 

The keep1Dg or euch booka and reooJida 1a a mint• 
ater1al duty and tnvolvea no d1acretlan aD tba part o~ aa 
o.f1'1c1al. A JI1D1a t er1al dut7 or act la 4efllled 1a Euzo-toa 
._chtae17 Oo. v. Rutb 106 t.lo. App. 184• 198, to bet 

• • o * Olle which a penon perf01'118 
1n a given atate of f'acta_ 1n a p•e­
eor1be4 manner , 1n obedience to tba 
MJICiate or l egal authorit7 ,w1 thout 
n..,.S to or the exero1ae ~ hie oWD. 
judgaent upon the propr1et7 of the 
acta being done.• 

On the aame aubjeot 1Jl •6 c. J. 1~. Section SOf, 
1t 1a atated.t 

•Perm!aa1vo worda in a statute are 
conatrue4 aa mandate>rJ,where a dut7 
1e coupled with the power aad the 
•xere1ae Oi' the power 1a neesaaa1'7 to 
a.tf eot tbe pub.l1c .tntereate or the 
r1ghta 9f third peraona. A poa1t1ve 
act of the l egialature m&J not be 
null1t1ed or auapendd by nogleot o~ 
a11 ot'f 1olal to perf'oN a c!ut7 enjoined 
on h!a bJ' law.• 

ID Burto1l Jlach!neey Co. v . Ruth. aupN, at page 
19'7 1 t 1a turther hel4a 

8 lt is well aettle4 rule tbat wbere 
the law .. qu1ree a baolute17 a m1n1•­
terS.al act to be clone b7 a publlo 
of ficer_, and he negl.eota or retu•ea 
to do the act~ he la liable 1n damaiea 
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s. 

at the au1t or a pereOD J.njuroct. lD 
auoh oaeea a miatake ae to hla dut7 
and an hCGeat 1Dtont1on 1a no derenae. " 

tie co.e now to ccma1der tba aYatlable remedy 1D 
the event any one in charge ot tbe aboYe n&M<l 1nat1tut1oaa 
or 1t aD7 otf loer .. terred to 1D Sectto~ 11,78 and 11,79 
abo:1l d tall or r et'uae to aet up or •1Dta1n hie recorda.booke 
and forma . a.tter you have 41aobarged your duttea under ~otiOD 
11,79. 

(a) Article IX of Chapter 7 Revtaed Statutea 
1aaourl 1929. provtdea f or the 1aauaace or wrlta ot -.DdUilla 

bJ oerta1n of the cou rta or thla atato. 

Recoguialng t he right ot the Supreme Court o f th1a 
atate t o ta~ wrlta ot maada1111a and t'ul"tber reco idng the 
rlght to iaeue tbe aame agalDa t an otr to•r to OOJIPel the per­
lorane• ot a mlnleterlal act • 1D State ex rel v . Trao7 9-1 Mo. 
217. aao. it is said : 

"JJandamaa.howe~er.la in no aenae a 
wr1 t of rev lew .nor doea 1 t pertor~a 
t h e tUDCttona of an appeal or wl'lt 
ot error. a ~ae4 to a atnl• 
ate rial of'f'loer • •• 1J1 tb1a ca" • 1 t 
aiaply commrmda h1m to perton ao.e 
apoo1t1o aot . the perto~c• or 
which 1a required ot hl• bJ law. • 

The caae of State ex rel v . A.dama 161 
an action by ..ndamua to oa.pel a couat~ treasurer 
warrant there in queatl OD. The court at page :564 
ion h&lda 

" It ia the well 11ettled. clootrble ot 
th1 a atate that couaty treuurera 
are atmp17 ~aterlal otf1cera1aDd 
can be cospelled. to per1'ol'W tb.e1r 
duties . " 

o. M9.waa 
to pay the 
of the opin• 

State ex rel v . 1111 ... 232 Mo. 56.1nYolved a 
pet1 tion f or li!ADdamua to COIJIPel the oo\lllty t reaaurer to pa7 a 
warrant. D1aeu ea1ng a r oretgo caae with reference to tbe 
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dut i es of a clerk of a court_ t he court at page 66 of t he opt n1on 
quoted w1th a pproval the tollowtngt 

aThe act referred to requires him to 
receive and reool'll t heae paperaJ h!s 
du t1ee are purely mtnlster!al , an4 
t he court below properly awarcJed the 
peremptoP,J .aDdemna." 

While SectiaD 11419 dooa not apec1f1cally provide 
that the ott1cera ahall aet up or keep tbelr bo~ aocordtag ~o 
t he ayatema and torma preaor1bed bJ you UDde~ t he latter section• 
yet. 1t 1s unmiatakable that auch ••• the purpoae and intent or 
the Legislature and the direction to tbe •arloua off lcere to 
tollow the ayatema of booldteep1ns and. foJ!IIU preaor1becl b7 you 
necessarily f ollow and -.t be read !Ato Sect1oa 11-678. 

(b) In J~eferenoe to who .. ,. -.1ftu1n an act lOll 
for -.ndaDal• the Supreae Oourt of 111aaourl ln State ex rel Clark 
v .. Smith 1~ ao. 661• 666, heldt, 

"'11le remedy b7 Bmldaml.ls wi ll onl.J' be 
allowed agatBat a public ottloer tD 
caae the one cla1a1ng 1 ta beaet1 ta 
ahowa hbuelt to be 41reotl7 1n-te:reatecl 
111 the pertor.aao-e ot the th!Dg ~4e4, 
ancl that be baa no other adequate,ape­
c1t'1o and et'tecUve remedy at law by 
which he .. ,. obtain the reault aought." 

Cvi OLDSIO • 

.ifrom the r oregoblg • we are or the op1n1oD that the 
atate 1natl tuttorus, appolnt lve officers rete,red to in Section 
l~'7d and each and ever1 oouat7 of ficer ill the state are re­
quired to set up, uao aD1 -11lta1n the boo~ping qatema an4 
t orme when tbe aame have been preaerl bed b7 7ou 1n accordance 
with ~ ect1 on 11479 Lawa iliaaourl 19~:5- page -617 J that the 
setting up and keeplllg of auch recorda and t'onaa are m1n1ater-
1al duties on the part of the ott1c1ala na.-dJ tbat a reruaal 
of those 1n cbars- or s uch lnat1tut1ona or a refuaal of auch 
ot't1cere eo to do, a r ter t he lapse of a reaeoaable t1Dle 1n 
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Whlch to put ~e e7at~• aDd to~ preacr1bed bJ you into 
ef~ect aa4 operat10D, would aubleot thoee 1n cbarge ot 
auoh 1Dat1tut1cme aDd auch o.t'f 1ee.ra to an aot1cm 1D ..a­
clamua t o OOJQel the pertor.anoe of auch dut1ea Oil their 
part, and that 8Uoh aot1oe 1D •Ddaata could be atatatned 
by youreelt •• State Auditor, provided tbat the failure 
or ret'wsal ot the peraODe 1n obarp of auoh laat1 tutlou 
or such ott1cera to aet up an4 keep reoo~a and rorma, 
aa preaor1be4 b)" you, 1a the fault ot auoh peraca or officer. 

.A.P PRO YED·I 

16Y liHTftfcl 
Attol'llq o-ral. 

GL 1 LC 

OILBWlT LAD 
Aaa1atant Attor.ner Geaeral, 


