STATE AUDITOR: State institutions and appolintive and county
officers required to set up and maintain re-
cords and forms as prescribed by State Auditor
under Section 11479 and may be compelled by
the State Auditor in mandamus to so do.
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This Department acinowledges receipt of your
letter dated sarch 19, 1934, as followss

Honorable Forrest Smith
State Auditor
Jefferson City,lissourl

Dear My, Smiths

"Section 11479 on page 417 of the 1933
Laws of Missouri,provides that the State
Avditor shall formulate and set up & unie
form system of bookkeeping for all state
institutions and for each and every
county offiece,

I would 1like an opinion from your depart- 2
mont as to whether I can foree & county
official to set up this uniform system
of bookkeeping,and how to proeceed should
they refuse to comply with this section,”

l.

An answer to ;our request involves the applice-
tion of both Seetions 11478 and 11479 Laws Missouri 1933,page
417.

feetlion 11478, 1in part, provides:

"It shall be the duty of the State
Avditor at least once every two years
@ @ @ to visit, examine, inspeet and
auvdit the sccounts of the various
institutions of the state # #« &« and
such other officers of the state as
receive their appointment from eny
slective officer, and also at least
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once during the term for which any county
officer 1s chosen to examine, inspeet and
avdit the aeccounts of the various coun
officers of the state, supported in whole
or in part by public monsys,* # # gounty
clerks, circult clerks, recorders, county
treasurers, county collectors, sieriffs,
public administrators, probate judges,
eounty surveyors, county highway engineers,
county assessors, prosecuting attormeys,
county superintendents of schools, in
every county in the state which does not
elect and heve a ecounty euditor.s # # "

Audite,however, may be made in gounties having a
county suditor whenever a proper petition shall be made for
such asudit,

feetion 11479, above referred to readss:

"The State Auditor shall formulate a
eimple and complete system of aecount-

ing and reporting for all state instie
tutions and appointive officers referred
to in ‘eetion 11478,and for each and

every county office, This system shall

be uniform in its application to offices
of the same @ and kind and of acecounts
of the same e He shall prescribe the
form of books, recelipts,vouchers and doocu=
mente roquiro‘ to separate and verify each
transaction,and forms of reports and
statenents required for the administration
of such officer, or for the information of
the public, He shall also presecribe a
uniform method end plan of publishing the
county financial statement each year for
the information of the publiec,"

Section 11479 was undoubtedly enacted in order that
the state auditor might more completely and efficlently cerry
out and perform the dutles imposed upon him by Seetion 11478,

Whenever it 1s necessary in the discharge of offi-
cial duties that records be kept such officer is required to
keep records of his official acts either by specific statute:
or by necessary implication. For instamce, with reference to
eounty treasurers Seetion 12143 Revised Statutes Missourl 1920,
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provides:

"The county treasurer suhall keep a just
account of all moneys received and dis=
bursed ,and regular abstrects of all war-
reants and scrips drawn on the treasury,
and pald or received by him, and shall
cancel the same by writing in ink 'peid!
across the faect thereof, when pald or
recelved.”

2.

The keeping of such books and reecords is a minie
sterial duty and involves no discretion on the part of an
official, A ministeriesl duty or act is defined in burton
Machinery Co., ve. Ruth 194 ilo. App. 184, 199, to be:

"% & % one which a persomn performs
#in a glven atate of facts, in a pre-
scribed manner, In obedience to the
mendate or legal suthority,without
regerd to or the exercise of his own
judgment upon the propriety of the

acts bein: done,"

On the same subjeet in 46 C., J, 1036, “ection 304,
i1t 1s stated:

"pPermisalive words in a statute are
construed as mendatory,where a duty

is coupled with the power and the
exereise ol the power is necessary to
affect the public Interests or the
rights o third persons. A positive
act of the legislature may not be
nullified or suspended by negleet of
an offielal to perform a duty enjolned
on him by law,"

In Burton Machinery Co. v. Ruth, supre, at page
197 1t 1s further helds

"It 1s well settled rule that where
the law requires absolutely & minise
teriel asct to be done by a publie
officer, and he neglects or refuses

to do the act, he is liable in damahes
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at the sult of a person injured. In
such cases a mistake as to his duty
end an honest intention 1is no defense,"

3.

#e come now to consider the avallable remedy in
the event any one 1n charge of the above named institutions
or if any officer referred to in Sections 11478 and 11479
should fall or refuse to set up or maimntalin his records,books
and forms, after you have discharged your duties under Seetliom
11479,

(a) Article IX of Chapter 7 Revised Statutes
lilssouri 1929, provides for the issuance of writs of mandemus
by certain of the courts of this state,

Recognizing the right of the Supreme Court of this
state to lssue writs of mandamus and furthsr recognizing the
right to issue the same against an officer to compel the pere
formance of a ministerial act, in State ex rel v, Tracy 94 lo.
217, 820, 1t 18 said:

" dandamus ,however,is in no sense &
writ of review,nor does 1t perform
the functions of an appeal or writ
of error. When addressed to a minie
sterial officer, as in this case, 1t
simply commands him to perform some
specifle aet, the performeance of
which 1s required of him by law."

The case of State ex rel v, Adams 161 Lo, 349 ,was
an actlon by mandamus to compel a coumty treasurer to pay the
warrant there in questiom. The court at page 364 of the opine
lon helds

"It 1s the well settled doctrine of
this state that county treasurers
are simply ministerial of ficers,and
can be compelled to perform thpfr
dutiﬁl.”

State ex rel v, Willlams 232 xo. 56,involved a
petition for mendamus to compel the coumnty treasurer to pay a
warrant, Discussing a forelgn case with reference to the
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dutiess of a clerk of a eourt, the court at page 66 of the opinion
quoted with approval the followings

"The act referred to requires him to
receive and record these papersg his
duties are purely ministerial, and
the court below proporly anr‘oa the
peremptory mendemms,”

While Seetion 11479 does not specifically provide
that the officers shall set up or keep their books accoriing to
the systems and forms prescribed by you undep the latter section,
yet, 1t is unmistakeble that such was the purpose and intemt of
the Loglshture and the direction to the various oflicers to
follow the systems of bookkeeping and forms prescribed by you
necessarily follows '‘and’ must be read into Sectlon 11479,

(b) In reference to who may maintain an action
for mandemus the Supreme Court of iissouri in State ex rel Clark
Vd Slnith 10‘ .‘o. “1. ‘“’ h‘m'

"The remedy by mandamus will only be
allowed against a public officer in

case the one e¢laiming 1ts benefits

shows himself to be directly interested
in the performance of the thing demanded,
and that he has no other adequate,spe=-
cific and effective romedy at law by
which he may obtain the result sought,"

CUNCLUSION

From the foregoing, we are of the opinion that the
state institutions, appointive officers referred to in Section
1147 and each and every county officer in ths state are re~
quired to set up, use and maintain the bookkeeping systems and
forme when the same have been prescribed by you in accordance
with fection 11479 Laws Missouri 1933, pege 417; thet the
setting up and keeping of such records and forms are minister-
1al dutles on the part of the officials nemedj that a refusal
of those In charge of such Institutions or a refusal of such
of ficers so to do, after the lapsec of a reasomable time In
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which to put the systems and forms preseribed by you into
effect and operation, would subject those in charge of

such institutions and such ofiicers to an action in msne
damus to ecompel the performance of such duties on their
part, and that such sction in mandamus could be maintained
by yourself as State Auditor, provided that the failure

or refusal of the persons in charge of such institutions

or such offlcers to set up and keep records and forms,

as prescribed by you, 1s the fault of sueh persom or officer,

Very truly yours,

GILBERT LANB
Asslistant Attorney General,

APPROVEDs

HOY HeKITTRICK
Attorney Gemeral,
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