P A —
'

SALES TAX ACT: Sales to churches, schools, court houses, clubs,
fraternal organizations, post offices, to munici-
palities for municipal purposes of electricity,
zas and water exemptesunder sub-sestion(b) Section
2a House Bill No. &

al
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Mareh 7, 1934.
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Honorable Forrest Smith,
State Auditor,
Jefferson City, Missouri.

Dear Sir:

This department acknowledges receipt of your letter
of February 27, 1934, which reads as follows:

"I would be plemsed to have the opinion
of the Attorney General upon the fol-
lowing question: What, if any, of the
following sales of electriecity, gas or
water made by a public utility is taxable
under the Missouri Retailers' Qccupation
Tax Aet (House Bill No. 5): (1) sales to
churches, (2) to schools, (3) to court
houses, !4 to c¢lubs or fraternal organi-
zations, (5) to post ofrices, (6) to
munieipalities for munieipal purposes such
as electricity to light the city streets
or water to extinguish rfires?"

In the original opinion prepared by this department
relating to general interpretations of the various phases of the
Act, we defined "domestie consumers” as follows:

"'Domestic consumers' are those who
consume eleciricity or eleetrie current
for household or domestie purposes,"

and "commercial consumers" as follows:

®tCommercial consumers' are those who
use eleetricity or electric current for

trade or commercial purposes”,
and "industrial consumers” as follows:

"Industrial consumer” is one who uses
electriecity or electric current for manu-
facturing, power and like purposes.”
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searin theese definitions in wind, in 61 C, J. 168 it
was salds

"A tax cannot be extended by a com=
struction to things not deseribed as
the subject of taxation,"

In Converse, et al, v, Northern FPacific Rallway Co., 2 Fed,
(2ni) 959, the court seid:

"It 1s an unbroken rule of the Federal
courts that no property is subjeet te
taxation unless the legislative intent
to tax it is clearly made manifest,”

And again in the sarve case, we find the followinss

"#1th the State practically all powerful
in its seleetion of the subjects of
taxation and the smount of tax whiech
shall be levied, the helplessness of

the eitizen demands, for his proteetion,
that 1f the kghh{urc intends to tax
him, it shall at least be regquired to
say so, in clear and unmistakable terms,"

It 18 to be borme in mind that this is not & property
tax, It is a privilege or occupatiomal tex wherein the amount
of the service rendered and the charge therefor become the
measuring stick as to the amount of the tex which shall be paid,
tut we think the general principles regardin: taxetion are
applicable to the occupational tax. As wa: sald In the case
of “tate ex rel. v, Alt, 224 o, 493:

"It 1s exiomatic that the authority to
tex a citizen st be found in the regular
laws and not be made to depend on a matter
of inference or implication,"”

Finally the guestion resolves itself as ‘o whether or
not sales of electricity to the various institutions as mene
tioned In your letter can be classified in any one of the
three consumers as mentiomed in subeseetion (b) of fectlion 2a
of the House Bill, which is sz followss

"Seles of electriecity or electrical
current, water, scwer service, gas
(nat or artifiecial), to domestie,
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comzercial or industrial consumers."

The institutions which you mention manifestly ecould not
be classed as commercial or industrial consumers unless organ=
ized for profit or gain, The only remaining classification
concerning which there might be a doubt beilng ‘'domestie!
consumers,

In the case of Erie v. Gas Company,78 Kans, l. c. 354,
the ecourt discusses the gquestion in the following language:

"In presenting its estimates for the
computation of profits counsel for

the plaintiff deduct from the amount

of sales within the eity the amount
received from sales to manufscturers.

The defendant now contends that there
should be a redustion for gas sold to
churches, the opera house, stores and
offices=~that these are not 'domestie
purpbses,’ The term was properly used
with reference to the ordimary distine-
tion usually mede in the sele of gas

for light and heat for the comfort and con-
venience of individuals iIn their homes,
offices, stores, churches and the like,
and sales made to manufacturers to gene~
rate power. Ususlly, reductions are made
for the Ja tter purpose from the schedule
of prices for the former, 'nzo ton ‘domese
tic! has a widely

while its primary u@lﬁomo rointol
the house or home, 1t ls often used Iin a
vastly broader sense, Ite significance
must always be determined with reference
to the subject-matter and the relatiom in
whieh 1t sppears, In thies comntract, eand
with reference to this subjeet, the more
reascnable view is that it appﬁu not
only to the homes of the eity, but te
other places named where its principal
use 1s for heating and 11-ht, and not for
power, It appears that the parties cone
strued the term to axcludu only manue
facturing purposes,”

In reading the case in ite entirety we are of the opinion
that 1t deals with a somewhat different situation as 1t appeared
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that both perties to the contract sued on had originally
intended that the term ‘domestic purposes'! included gas
furnished for homes, churches, stores, ofilices and opera
houses where ites principel use is for heating and lighting
and not for power, Sinece the legislature saw it

the particular subeseetion quoted abtove, wiich relates teo
eloctricity, to place restrictions on the gross receipts

of the services derived from the same, namely, to domestie,
commercial or industrial consumers, we are to imply that by
sald restrictions the legislature evidently intended that some
instarnces ~ would not come under these three classifications,
and henece would be exempted, The other subesectione of
Seetion 2a of the act appear to have no restrictions and

to be all inclusive, The Civil Code of Idaho, Seetion 2891,
defines the phrase 'domestie purposes' as contained in the
chapter dealing with water rights and irrigation,

"€hall be construed to include water
for household in a sufiicient anount
for the use of domestic animals kept
with end for the use of the household,"

The decision in the case of litechell v, Tulka ater
Company, 95 Pac. 961, the court seid the followings

"The language of an ordinence granting

a franchise to a waterworks ¢

that water 'to supply domestic use' shall
be supplied from wells, asdjacent to a
particular river, does not ineclude water
to supply the etreets, lanes, alleys,
squares and publie places of the cit;,

or to be used in extinguishing fire.

CONCLUSION

In view of the authorities compelling a clear logislative
intent before & return should be made for the tax, and the de~
cisions herein cited, we are of the opinion that the institutions
mentioned in your lostor, namelys

(1) churches, (2} schools when not privately owned or
organlized for gain or profit, and we would include all state,
city and public sehools, ‘8) court houses, jalls, alms=
novises, eleemosynary institutions, (4) fraternal organizatioms,
(5) clubs when not orgenized for proiit or gain, (8) poste
offices and all federal court Louses end bulldinrcs, (7)
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sunicipalities: the lighting of eity streets, parks, eity
courts and all other munieipally owned institutions whieh
are organized amd conducted mot for gain or profis, the
gross receints from the same should be deducted by the
electricoal, gas or water company in making thelr returns.

This conclusion relates solely to subsection (b)
of Seetion 3a of House Bill Fo. 5 and is not construed o

be applieable to all of the other subeeotions contained
in said Seeotion 3a,

Respectfiul iy, submitted,

OLLIVE: W, NOLEN
Asesistant Attorney-General,

APFROVED:?

ROY MEKITTRICK
Attorney-General,
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