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SALES TAX ACT: Sales to Qhurches, schools, court houses, clubs, 
fraternal organi zations, post off ices, to munici­
palities f or municipal purposes of electricity, 
gas and water exampt.under sub-section(b) Section 
2a House Bill No . 5 

.)-f 
lla.rch 7, 19M. 

Honorable Forrest Smith, 
State Auditor. 
Zefterson City, Missouri. 

Dear Sir: 

Tbia de]artment acknowledges receipt ot your letter 
ot February 27, 1934, which reada as tollon: 

"I would be pl .... d to haYe the opinion 
ot the Attorney General upon t he tol­
lowiu.g queat1on: What, lt any, ot the 
tollowi:ag sales ot e~ectric1ty, gaa or 
water made bJ" a public utility 1a taxable 
under the Hiaaour1 Retoilera' Occupation 
Tax Aot (Rouse Bill No. 5) :, (1) aales to 
ohurche• (2) to schools, (~) to court 
houaea, t4) to clubs or fraternal organi­
zationa, (5) to poat o~rioea, (6) to 
mnn1o1pal1ties tor municipal purpoaea such 
aa electricity to light the o1t7 streets 
or water to extinguish tires?• 

In the original opinion prepared by this department 
relating to general interpretation• or the Yar1oua phases ot the 
Act, we det1ne4 "dameat1~ consumers• as tollowa: 

"'Domestic conS\lJD.era• are those who 
consume electricity or electric current 
tor househol d or domestic purposea," 

and "commercial con~era" as follows: 

"'Commercial consumers' ar e those who 
use electr1o1ty or electric current tor 
trade or commercial purposes•, 

and "industrial conaUJilera" as follows: 

"Industrial conswner" is one who uaea 
electr1c1t7 or e~ectric current tor manu­
facturing, power and like purposea. " 
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o.arln t heee detln1t1one 1n mind, 1n 61 c. J . 168 1t 
wae a a 1da 

"A tax cannot be extendecl by a o oa­
atruot1on to th1Dga not 4eaer1bed •• 
the aubJect of taxation.• 

In CODYerae , et al. v. Borthern Pacltte Railway Co., 2 Fed. 
( 2nJ ) i59 • the court ea14 a 

"It 1 s an unbPoken rule of' the Federal 
courts that no property 1a au bjeot to 
taxation unle aa tho leg1alat1ve 1Dtent 
to tu 1 t ta clearlJ ..:te .nlfeat." 

And again 1n the ea me eaae, we find the tollow1DPI 

"~ith the State practically all powerful 
1D ita eeleet1on o f tne aubJecta ot 
taxati on and the •ount o f tax wh1eh 
ahall be levle4, the helpleaaneaa ot 
the o1t1zen demanda, for h1a proteotioa, 
that it' the Leglalature 1Dteata to tax 
hla, it &ball at leaat be re~1red to 
eay so, in clear and UDII!atakable teru. " 

It ia to be borDe 1n mind t hat t hia 1a not a property 
tax. It is a privilege or oecupat10Dal tu wberetn the amount 
of tbe aervtce rondered and t he oharge therefor beo011e tM 
measuring atlck aa to the a.oUDt ot tbe tax which ahaU be pa!d, 
but we t h!Dk the general pr1Do1plea regardtn~ taxation are 
a pplicable to the occupltlonal tax. Aa . .. aald in. the caM 
of State ex rel. v. Alt , 224 o. •93t 

"It 1a ui~tto tbat the autb.ort tJ t o 
tax a c1 t1&en TJJUat be found 1Jl the reguhr 
lawa and not be .-de to 4epeDd oa a matter 
ot inference or 1ap11cat1on. • 

?1nally the queat1on reaolvea 1 taelf a a t.o whethor or 
not aalee or eleotr1c1t7 to the var1oue ~atltutioa. aa .eo• 
t1one4 ln your letter can be claaait'led tn u y one ot the 
three ccmaumera ae mentioned in aub-aeot1on ( b) or Secti on 2a 
ot' the Bouee BtU • which 1a ae f ollow a a 

• sol oa ot electrtcltJ or electrical 
current{ water. aewer aerv1ee, s-• 
(natura or arttf lctal), to cloaeatic, 
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eOJII.'tlerelal or lDduatnal conau.era." 

The 1nat1tut101UI whleh you IIBDtlob ..atf'eetly could not 
be claaae4 aa cc.nerclal or 1Dduatrlal conau.ra unleae ora-• 
!sed for profit or ga1n. The onl7 reaalntDg claaa1t1cat1on 
concerning which tbere m1gb.~ be a dwbt be1J16 140118at!o' 
eonaumera. 

In t he eaae of Brle v .. Gas C.parq 1 '78 Kalla. 1. e. ~. 
the court 41actuaaea the queatlon 1n the following laagu.agea 

ftln preaenttng lta eatt.atea tor the 
caaputat1on of proflte counael tor 
t he pla1nt1tf 4ecluet trca the aaount 
of ealea w1th1D tbe ott~ the a.ouat 
reeelvecS trca aalea to ..autaoturen. 
file deteDdot aow conteD:le tbat tbere 
ehould be a recluot1 on tor ga_a aolcl to 
chur'Chea, the opera houae , etor.a aD4 
otfleea--tbat tbeae are not 'da.eatlo 
purpoaee. • The tel"lll •• properl7 uae4 
wi tll reference to the ord11laJ7 41at1nc• 
t1on ueually made 1ll the aale ot gaa 
tor light and neat for t-~ oatort and coD­
ven1ence ot 1Dd1vl4uala 1D their ha.aa., 
offloee, atorea. Churehee and tbe llk•• 
and salea made to Mmlfaetunra to gene­
rate powar. Uaually, Nductloae are -4• 
f or the ill tter purpose tra the aOheclule 
of prlcea tor the tor..er. !be te.- 'dome•• 
tlc • baa a wtdel,- vary1Dg aeaniftg, 11114 
while 1ta prl-17 a1gll!t1oace relate• to 
the houae or hc.e , 1 t 1a often uaecl 1D a 
vaatly broU•r eenao. Ita a1p1f1c~ 
mua t alway a be atertalned wl th retereDOe 
to the aubjeot-..tter and the l'elat101l 1D 
wh1cb 1t appeara. ID thia coa.tract~ &Jd 
wlth reference to th!a flub.jeet_, tbe more 
reasonable view la tbat lt app~lea not 
only t o the hc.ea or the c1t7. but to· 
other plaeea named where 1 te pr1ne1pal 
uae 1a f or heating and l1~:ht, azad not tor 
power. It appeara that the partlea cOD• 
etPUe4 the term to exclude onl7 -.m­
factur1ng purpoeea." 

In reading the caae 1D lta entirety wo are of the op1n1<m 
that 1t deale wtth a ao .. wbat d11'.fereDt a1tuat1on •• 1t appeared 
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that both part lea t o the COil tract euecl Oil ba4 orlg1nall7 
intended tbat the tera ' domaat1c purpo•e• ' ll'lclu4e4 gaa 
t urn1shed tor heats , eburcbe•• etorea , oti laea aDd opera 
boueea where t te prlnc1pal uae is t or heating aDd llgbttDg 
and no t f or power. · Since the leglalature ••• tit 1n 
t he particular eub-aeot1on quoted a bove , wr 1ob relates to 
eleatr1c1ty, to plaoe reatr1ot 10Da on tbe groea reoe1pta 
of the aerv1eea 4er1ve4 froa the ..... naaely, t o doaeet1e , 
commercial or 1nduatrlal COiliJ~r• , we are to 1Japly tbat bJ 
~aid reatrlettona tne leglalature ov14ently 1nt en4e4 thatsome 
instanee·s - would not ooao under Uwae t hNe cl aae1t1oat1cma, 

aDd hence woul ci be exempted. The other aub-aeet1<ma or 
&eot1on 2a of the act appear to baYe no reatr1ct1oa. and 
to be all 1nelue1ve. Tba C1Y1l Cole ot I4aho, See t 1on 2591, 
defines the pbraao ' doaeatl o purpoeea ' aa coatala«l 1D tbt 
chapter deal11lg with water righta and lrrlgat1ca • 

.,Shall be coneti'Ued to include water 
tor household in a ~tric1ent ~~ount 
tor t he uec ot da.eatlc an1.ale kept 
w1th and for t he use of the houaehold. " 

The decia10D in the caae ot 1tohel l v. Tulka ater 
Company, 95 Pac . 961 , the court said the tollowin~ a 

" 'lhe language ot an ord1Dence granttac 
a tranchlae to a waterworta ca.pany 
tbat water •to auppl y da.eatlc uael lhall 
bo auppl 1o4 troa well a , adjacent to a 
part1cul.ar rl Yer • doe a not 1.uclude wat er 
t o eupply tho atreeta , lanea, al.le7•• 
equaree and public pl aces of t he citt• 
o~ to be uae.d 1n e.xtingu1ah1Dg tlH. 

CO. CLUSI OI 

ln v1ew ot tho autborltloa ca.pell 1ng a clear l og1alative 
intent bet'ore a return should be -cte to.- the tax, and tl» 4e­
c1e1one herein c1tecl • we are of the opln1on tbat the 1natltut1one 
mentioned in your letter~ DU18l7J 

(1) cburehea. (21 achoole when not pr1Yately owned or 
organized f or gain or prof1t 1 and •• would include all atate• 
city and public acboola , \ 3) court houeee , ja11a, alma• 
houaea. eleemosynary 1Datitut 10Da , (4 ) fraternal or~izatlone , 
(5) clubs when not organlzecl tor prof it or galA , (6 ) poat-
otf1ce e and all ted.eral court houaea and bu1 ldlD1!a • (7) 
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IIW11e1p&l1 t ·les a ' be ligbtlng of ot \J etreeta, parks, ol ty 
oouzts and &11 o'her mun1o1pally owned t.nati~utione wbloh 
are o~a&Dlzed aDd oonduoted no' to~ ;a1n or pr ofit, t he 
poaa recelp'ta from t he eaae eho\ll4 'be de4uotecl bJ t he 
eleo,rioal ., gas oZ' wat-er oonrpal'll ln l!l&tln.s tbelr re,\U'Ile. 

fbta oonolua1on relates solely ' o auheeotlon {b) 
ot Seotton 2& ot Houee Blll No . 5 and 11 not oona,ruecl \ o 
be applioable t o all of t he ot he% subeeo,lona oontalned 
l n 8&14 8e0~1on aa. 

•PPHOVID t 

ROY MOXITTRICI 
Attorney-General . 

Reapeotfnll y aubmi,ted, 
I 

OLLIYER w. IOIID 
Aaeie~t At,ozney- General . 


