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BLI ND PENSION: Section 12-U House Bill 127 which seeks 
t o divert from the Blind Pensi on Fund 
money for the prevention of blindness 
in t he hands of the Missouri Commission 
for t he blind, is unconstitutional. 
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ftonorat le }orrest ~tth 
Sta t e ~~ditor of esour1 
Jeff erson C1 t y , ... 11ssou r1 

Dear .:: 1rs 

.ie are acknowledging receipt of you r letter in 
which you inquire as follows a 

"I hnve been r equested by Bon. h . o • 
• ~axe y ~ Ropr esentat1 vet of d&tea County 
t o secure from you an opinion as to 
t he constituti onality o1' Section 12- U 
.-:. . .... . 127 a ppropriating y50, 000 f rom 
the ul1nd Pensi on s. und to the .ooard 
o f ~anagera of Stat~ . .neemosynaey 
lnst1 tutions . " 

s~~et ion 12- U House t::dll 127 prov'tdea as follows a 

11 fher e t s hereby a ppropriated ou t or 
the Sta t o Treasury chargeable to the 
vl t nd Pension t und t ho sum of ~50,000 
for t he usa or the Board of anagers 
of State ~leamosynary Institu t ions 
f or work o.'T.Ion cr the inhabi tanta ot 
.dssour1 , lookin~ t o the prevontlon 
of bl1ndnosfl . " 

e call your at ~ent1on t o t he fact that the above 
a ,Jpropriatton 1s chargea bl e to " Blind tens ion Vund . " The 
t:)l 1nd Pona t on Jtund was crea t ed un tier ~'ect1on 47 of Art1el e 
IV of t.he Cons titution of w1s ~ our1 , which amon._.. other t hings 
prov1detu 
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"Provided furthar .tbat nothl ng in t ide 
eonst1 tut1on contained shall be con­
strued as prohibiting t he Geaeral Aase~ 
bl7 from grant ing or authorizing t!» 
granting of penalons t o the deaening 
blind• a s may be p rovided ~ regulated 
by lawc Provided f'urthor, that the General 
Asaambly or t he State of lasourl aball 
cauee a:n azmual tax of not. leaa than 
one•half' of' one cent nor more tnan three 
c enta an the one hundred dollare valuat1on 
ot the taxable property of the state , to 
be levied for the purpoae or prov1d1ng a 
f'UDCl to be devoted 1n t be •~mer prov14.t 
by law t o the peneionlng of the deaerv1ng 
blind. It any balance shall es1at ln 
any f'und after the deservl.Dg blind have 
been pensioned. then t ho aame or ao much 
thereof' as -7 be nece1N17 ma1 be uaed 
t or t he aupport ot the Oommiaeion for 
the blind. ADd 1f there aball be • 
balance in s aid fund after the bl1D4 
have bee n pensioned and tbe COJD!aa 1oD 
for tbe dllnd have received adequate 
support, t hen the aame ehall be tnna• 
f'erred to t be Public School i-UIId. 
Said tax ahal.l be levied aDd oollectecl 
umuall7 ln t he aame manner aa other 
1tate tax•• are l evied and oolleete4• 
and such f uDd ahall be au bJeot to 
appropriation tor above purpoae• b7 
the General A•aembl y.• 

The f oregoing oonat1tut10Dal prov1a1on l ev1ea a tax 
tor t he purpoae of provid1nc; a tu.D4 to be devoted "to the pen• 
aion1ng of tbe deserving bl1Dd." ~he prov1a1 on fU.r~er pro­
vide• that an1 balance exiat1ng af~er tbe de•er.lng blind have 
been penai oned. ~ball, or eo ·u cb thereot as la neoe••aeyc •1 
be uaed "tor t he support of tho Coau1aa1on tor the Bl1Dd. 
I f there le a further balance l at't af'ter the COID!aeion hae 
received adequate aupport then euoh f unda &ball be tranaterred 
t o the Public School r'und. 1he laat aentenee o r the eonati• 
tut1onal pro vlalon expreaaly direot• that the Leg1•lature ma7 
make appropriation out of ea d fund f'or tbe above purpoaea. 
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The Act 1 teel1' provide a how the fUDd shall be created and how 
the proceeda . ot the £UDd aball be dleburaed. • t1D4 DO 
authorization w1tb1D said eeot1on whieb expreeal7 or bf 1~ 
plication would authorise the Leglelature to Jl&ke an approP­
riation out of thle Blind PeuiOD .f.'Und tor the purpose Gr 
preventing bltDda•••• 

ID State ex rel. v. Pond.aoot .Land and COoperage co. 
~& s . • 78, the Supr-e- Court held that a conet1tut 10Dal 
provla!OD autbor1s1Dg a epeolal tax 1e a 11•1 tat ton 011 tbe 
power ot the Leg!elatur•• tbe court saying at page 801 

"It will be noted that tble aeet1on ot 
the Conet1tut1on,1n plalD and at~~ple 
language.prov14ea in addition to taxea 
authorised t o be levied tor couatJ 
purpoaee (UDder aeotion 11 of Article 
l. ot t he CODatltutton), the count,­
courta -1 l eY)" aDd collect aa etate and 
oouat7 taxes are collected• a apeo1al 
tax of not .more than twent7•ttve oenta 
on each one hUDdred dollar• valuation, 
to be uaed tor roada and brldgea bu.t t or 
no other purpo•e whateverJ an4 the power 
thua conferred. on the c ounty courte ia 
4eelared to be d1aoret1on&J7. fh!a ia 
an expreea gr&Dt of power to tM c ountr 
oourte am le a 11m1 tat ton on th! power 
.2! ~ tiitii'at'ure • * ·;) ~ ;;• 

In cGrew v. Bailrolld 2:50 Mo. 1. c. 27 • the Supre .. 
Court in quoting rrom illlazu v. Mayor of Detroit 2 :Ueh. 560• 
aayaa 

•That .the 1apoeltion by the oonet1tut1oe 
upon the Legislature, of certain epeo1tio 
dutie e, 11mltatioJU• reetra1Dta and rego• 
lati one ln certain important particular•• 
b1Dda the Lef 1elature ot couree in thoae 
particulare. 

It will be obeerved therefore tbat not only 1a the 
LegielatUN bound by the e.xpre•a proYlelone 0~ Seot1on .7 Gr 
Article IV o1' t he Conat1tut1on. whlcb onl7 authorlaee t he uae 
ot tho Blind Pen•t on Fund tor the three purpoaea above mentioned, 



Honorable Forreat Sm.1 th February 7, 1gM 

but the court'• holding • aa above pointed ou t . that where 
t h.e conatt tution l e v1ea a tax f or a part1cu.l.ar purpose or 
conta1na a particular wNSate, that the Leglalature 1a bound 
1n t hose part1culara and. such provlalona are l t ml t atlona upon 
the author!t7 of tbe Legtalature to deal with the f unda 111 
any other manner. 

The tuD4 created under Seotlon 47 ot Article IV ot 
the Conat1 tu t1on 1a tor the "pena1ontng ot tbe deeerY1Df 
blind". In State ex rel. v. Uabell 256 J.to. 8.11 1 6S , the 
Supreme Court dertnea a pena1on aa, 

"A atated allowance out ot the publio 
treaauey granted bJ Oovernaent to 8D 
1DcllvJ,dt•aJ or t o h ls repreaentatlvea 
tor l:ala va1.uable · aervlcee to tbe countey, 
or 1n ca.penaatlon tor lose or damaf8 
euatalnod by htm 1n pu blic aerv1ce. 

In ~•bater it is dettneda 

"A regular at1pend paid b7 a goverD• 
ment to r e tired public ott1cera, dia­
abled eoldlera, the fam111ea or 
eoldlera killed 1n service, etc.J 
a pa~nt regularly made to &OJ peraoDJ 
•• J To one by wa7 of nbaid7 or allow­
ance, whether as a JMana or aecurlns 
good will, cooperation, or the 11ko, 
or aa a gratult7. • 

The term ' penaiOD' therefore, aa uaed tn t be conat.1• 
tutlonal amendment meane a atated allowance or pa,.ont made b.J 
the Governaent to a peraon, and while pena1ona JaT be ordtnar117 
underatood to be rewarda tor peat aerv1cea • 7et at tbt same tl• 
a regular pa~nt made b.1 a Goveruaent ei ther ae a gratult7 or 
tor the eupport of a blind peraon, will be deemed a penalon. 
The Act provides for the payaent ot penalcea to the 4eaerY1ng 
blind. In Shelley v. at aaour1 Commlaaion tor t he Blind ~ 
t..o . 612• 620• t he Supreme Court beld that the Leglalature had 
the right to det1ne who were tho deaerw1ng blind. the court 
eay1nga 

l 
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nThe Oonatltution. Article IV , Section 
47 • authorizing tbe General ueembly 
to •grant penaiona to deaerY1ng blind• 
ae m&J be provided and regulated by 
law' . 

Uilder tmt provla1on ot the Ooaatltutlon, 
U. Leglalature flo doubt ba4 a rlr,ht to 
4er1ne 'deaerv1ng bltDd' to determiDe 
who and b7 wbat teats one ahoul.4 eo. 
w1tb1n the provla1ona ot any lA-w 1t 
migbt enaot to pena1on bl1n4 person.. • 

!be Ledelature in hot1on seN Rev1aed Statute• 1929, 
de tinea Who &1'8 T4uen1ng bllll4 t aa 1'ollowa a 

"Bo peraon aball entitled to a 
pena!on UDder thla artlole who baa 
viaion with or without proper a4• 
jueted gluaea greater than what la 
lmolrD aa light peroept10DJ that 11gb.t 
peroeptlcm aa uae4 1n thla aeot1on ~~&ana 
not more viaion tban 1a ...rttclent onl7 
to dlati.nguiah li t tro. darJmeaa aD4 
recognise the motiOD (not the tora)ot the 
band ot the ex•mSner at a diatanee not 
greater tban cme foot trom the ere J and 
no person a ball be en tl tled to reoel •• a 
pe~1on ~ept upon scientltlc v1a10D 
tea t au pportod by tho oert11"loate ~ a 
ca.petent ooullat,approved b.J tbe oo~ 
m1aa10D,tbat ~ob peraon doea not poa• 
aeaa a eater v1a1on than tbat provided 
above 1n tb!a aeott onaADCI eYel"J peraca 
paaa mg tbe Y1a1on teat and bavl tba 
other quall.flcat10IUI provided tn t hla 
article , aball be ent1tle4 to reoe1Ye a 
pona1on o f t:bree bpndred ( oo.oo) dollara 
per annu ·":S , payable quarterl,-. • 

Under the above aeotlon the Lesf.alature baa declared 
"that no perecm ie a c1eaerv1ng blind peracm who bAa v1a1oa 
wtth or without adjuated glaaaea greater tba1l what 1e knowa •• 
light peroept.ton . • . Any peraco therefore who baa greater eight 
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tban aa 4et1Ded i n t hat eeotion ie not a deserving bllnd pereon 
under t he proTie1ona of Section 47 of Ar t icle IV, or ot Seotlon 
8894. 

UDder tbe expreaa term. ot tba aboYe conatltut1onal 
provision f unda d erived tram tbe tax l evied bJ tb8 caa.titut10D 
are not to be uae4 for other tban for pena1ona tor 4eaerv1ns 
blind p$Ople. Peraona tharetore whoae degree ot dgbt te 
greater than tbat 4et1ne4 1n Seot10D 88G4, can not coJD8 w1tb1n 
the benet! t of the penal on tuDd. It the proceed.JI o r the 
Blind Penal on Fund could be cliTerted and uaecl tor t he preTentlOD 
Ul4 treatment or bl1nd.noas. 1n peraona who have greate r eight 
tban 1e det1ne4 UDder Section aaM. then euoh f unc:la would be 
uaod tor pereona who were not ' deaenlng bl1Dd • under the abOYe 
conat1tut1onal and statutory provlalona . 

Tho aboTe appropriation bill 1a clearly 1n conflict 
with f.eot1on 47 of article I V a bove, beeauee tt •••k• to divert 
tram tho Sllnd ?enalon lt'und certain money ard uae 1t tor a 
purpoae not authorised. by tbe conat1 tutlon . file tund create4 
by the above conatltutlcnal prov1a10D aa.t8tJ r trat . be devoted 
to the penalon1ng of tbe deaerv1n6 bllDd , aeocmdly, atter the 
deaervtng bl1Dd baTe been pena1aDed tben tbe tuad or a portion 
tber eor , may be uaed tor the aupport ot the Com-nlaelon for the 
lil1Dc1, and thi rd, a1"ter the Co .m1 aaion baa been adequately 
eupportod then the balaDce of t he .t'UDd ab.all go to the Publl o 
School 1-'tmd. Tho tazea l ovled under aaid provlaion must 
go tor tlloae purpoaea and ln the order named. and tor no other. 
Tbe conatltotlan doea not l eT,- a tax tor tbe preT.nt1on ot 
bl1Dd:neaa among the people of thle atat•• nor can anyono who 
18 approachiDg bl1nc1neaa COJae W1 th1n the claaaltloat!OD or 
deaerv1Dg bl1nd until be baa Mt the teat laid dOWD 1n Seotlon 
8894. 

nbile the purpoae evidenced bJ thle appropr1at10D 
b1ll 1a a noble one and ae a praottcal matter the pra.ent1on 
of bllndne ae mi ght reault 1D ater protection to tb8 Bltnd 
Penal on Pu.a4 created by the Conat1 tutlon. 7&t w must hol4 
tbat under Seot1on 47 ot Article IV the people ot JUaeourl 
have made no prov1a1on for the prevention or bl1ndneaa. and 
tl:at the attempt bJ the Leg1alature t o 41•ert f rom tbe l:Slln4 
Ponaton hmd the a011878 approp~1ate4 UDder Seotton 12- u 
of Bouse 6111 Bo . 127 ls ot no etfeot. and that Section 12-.u 
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of Bouse Sill Ho. 127 1e uncODat! t\Jt10Dal ae being 1D 
e onf'l!et wtth 8eot1on 4t7 or Article IV ot the Con­
at! tut1cm of IU.aaoUP1. 

APPROVBl)a 

lr6f iiiii'H&M 
Attorne)' Oeneftll. 

P\llhLC 

FlAB • Hl.Y . 
Uatatant Attorney Genoral , 


