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January 22 , 1934. 

Hon . ?orr eat Sc:li tll 
State . ud1tor 
Jei'feraon Ci ty ~ 1aeouri 

Dear t.b- . ::w1 th : 

Thia t;epart ment i a 1n r ace1pt ot JOur let t er ot recent 
date wi th requeat tor an opinion , which letter is aa tollows: 

• ~• woul4 be pleased to bave the op1.n1on 
ot the Attorney General upon the tollow-
i~ question: 

Where a or 1m1nal oaae ia contin­
ued generall7, 1a the atate liable 
tor coata 1ncurre4 on bebalt ot 
the defendant, and i t ao, would 
the state be liable tor all tbe 
coata wblch bad accrued ainoe ~e 
bes1nn1ag ot the caae, or onlJ 
t .hoae ot the term at whioh the 
or4er of general continuance waa 
ma<18Y 

The atatutea apparentl7 moat applicable 
t o t hie matter are a a tollowa c seca. 
~. 3665, 3828, and 3841. 

r he caae ot State ex rel v . Jordon, 25' 
o. '71, 168 s. • 629, which touobea eo -

what on thia queation, hol4a tbat the ata te 
muat 1)&7 coata ot continuance when bad upon 
ita application, tbougb defendant ia l a ter 
convicted. 
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1 UDder atand tba t, UDder Au41 tor 1.. D. 
'fhon~paon, defendant • a ooata .. re eli a­
allowed in caaea where tbere waa a 0eneral 
continuaaoe, but ~or to that U•, UD4er 
Au41t~ Oor4on , euch coata .. re allo .. d., 
it the a-val continuance •• taken on motion 
of tbe proaeouting att orneJ . 

In order that the Attol'ft8J General r:a7 •• tale 
1maed1ate practical application of ~e aboye 
queati on, we are enoloa1ng ooat blll fro~ 
Osark Count,, Which •• Juat recatl7 p~~ea•t­
e4 tor I'AJ•Dt, 1a whloh 4efendallt t a coat a 
total __.e thaD 1100.00, =oat ot wh1oh wae 
1nourre4 at the term Juat prior to that •' 
which the order o~ geeral oonUmallOe waa -.c.te. &ttaohed, alao, la a con ~ t he Judge '• 
docket •tPJ, anow1Jls cont1nuanoee, aa furlllllb­
ed bJ the clrcul t clerk ot Osark ·Count,. • 

There are YCPJ few oaaea 1n Kl•.our1 conatru1fts the 
atatutea 1D repr4 to coata ln cri1111nal oaeea. 

section 3816 a. s. Mo . 1829, proy14ea aa tollo••• 

• heneYer an7 peraon aball be oonYicte4 
of &nJ cP1 l e or 1111 edemeanor he aha U be 
a4Ju48ed to PAJ the ooata, and no ooata 
inc urrecl on hie part, eJtCept tee a to• 
board., ahal l be paid bJ tbe ata te or 
COWltJ".• 

Sect i on ~ U. S. Mo e 1929 1 PJ'OVidea aa fol lOW81 

•1n all oapi tal caaea i n whlcb tbe 4eteDC1• 
· aDt aball be conYic te4, aDd in all c••e• 
in wblob tbe 4et~t aball be a.ntence4 
to 1mpr1ao~t 1n tbe pen1 tenUary, &Ill 
1D cane 11b.ere aueb pereon 1a eony1otecl of 
an oft ea.. puoiahable aolelJ b7 l~leoD• 
ment ln tbe pelliteatl&rJ, all4 1a aenteDOe4 
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t o 1 prlaOtUHDt in the count,. Jail. work­
houae or retorra *lbool beoauae auob peraon 
la Ull4er the age ot eipteeJl rear•• t he atat. 
&hall ~ t~ coata, l t the 4et.od&Dt 8ball 
be unable ~ PA7 tb••• except coata 1Dcurz-M 
on bebalt ot defendant. An4 in all oaaea ol 
telonJ, wheR the JurJ are not perBii t t e4 to 
aeparate. lt ahall be the dut7 ot tbe aherltt 
1n char • ot t he J 1 • UDl••• ot.berwiae 
or4ere4 .,, tbl cour '• to aupf)lJ th• wl tb 
board ancl lo481ng dulng u. tim tM7 a.e 
requ1Jte4 117 the court to be kept together, 
tor wb1cb a reaaoaable co• aaatlon •1 be 
allowed• not to eaoee4 t•o 4ollara per daJ 
tor each Jur1man and tbe ottloer 1n obars• J 
an4 the aame aball be taxe4 aa otber coata 
in tlw caM, and the atate aball pq auoh 
ooata. unleaa 1n the eyent ot connotloD• 
the .._ can ~ -.de out ot tlw d.e1'endaDt. • 

87 Section 1886 • H. s. Jlo . 1G29, 1 t 1 prOY14ed. tbat, 
in the nent ot an acquittal , ln oaplt&l oaaea aza4 tboae ln 
which 1mprlacmaaent 1Jl the Paitent1ar,. ia the aole pun11bment 
tor the ott aae, t he ooata ahall be pa14 'bJ' the atate. 

The particular qaeat1on ~vo1Ye4 in the tirat part ot 
lour let.tGI' 1a whether 1n a or11daal ca .. , where t.be caae 1a 

oont1nue4 6eDeral17• • the ata te ia liable fOP tbe coata 1ncurre4 
on behalf ot t he 4eteDdant. 

Tba onl 7 aeot1on ot the ata~t. 1n whlob the worcla "con­
tinued generall7" are uae4. aotkr aa n are able to t1D4, la 
Secti on ae•l R. • No. 1929• which la aa tollowat 

•The clerk ot the court ln wbicb &QJ orlal• 
aal oau" ahal l have been de'-ra1necl or 
cont1nue4 generallJ aball• 1mM41aMlJ 
afiii £he a4]ourn.Dt or the court and 
before the Dut auooee41fta '-N• tax all 
ooata wbJ.oh ba ve aocruecl 1n the caM J ancl 
lt. the akte or ooun~ aball be liable 
UD4e the proyla1ona ot thia .. t.lcle rotr 
w.oh coata or aJ17 part thereof• !» ab&ll 
.a. out and dtlinP r orthwlt.b to the 
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pt-oaecuting attorney or aa14 count7 a 
complete tee bill, apeo1f71ng each 
item ot Hrvlcea an4 tbe t .. tberet'or.• 

!'b1a eecUon 41rocta tlw clerk, before the next .auccee4-
1Dg term, to tax all coat a which have aooruecl 1n the caae 1 an4 
lf the atate 01" county aball be liable UDder the provlalona of 
thie uUole t or auch eoets or &l\1 pa.rt thereof, to make out 
and deliver an 1'e~ae4 atate nt tortbwltb to the proaeaut1na 
att orneJ of the propeP c01mt7. 'ftlla Motion 4oea not a4juctge 
the pay•nt ot the coata on either the atate or t be oount7, or 
on the cletendarlt, but. la merelJ a 41reet.ion to the clerk to 
.see out the t.. billa ln or1m1nal caHa atter each t ot oOUPt.. 

ot1on 3663 R. s . lo . 1929, pro~14ea aa t~o••• 

t'hia aeotion waa oonaV1le4 bi the SuJ'I'etM Court ln the 
caae of State ex rel. lleok v . Oorclon, 264 Mo. •'11, ln whiob 
t he court held tbat wbve, on tu a pplloat.ioa of the etate, the 
oaae •• oont.1nue4, &D4 \lllder t n1s Motion ot t be atatute, 1 . •· 
8eet1o.n leN, aupra, tbl coata were pPo~l7 a4Judge4 ap1nat 
the state t that t er m or court, an4 althoup the defendant waa 
later convicted an4 &lao able to p&J the ooata 1nourPe4 upon bia 
behaU', ,.., the ~nt. tor ooata ap1nat tbl atate •• ftll4 
and t1xec1 t h• ~ment or the aame apll'lat the akte. 

AD4, in the caae ot SMte • · Barkv, Q Jlo. App. 6:56, 
where the c1etendaat in a cr1aJ.nal oa" had beeft granted two 
oontlnuanoea at h1a costa, notwi that&n41f!d tho oa• •• af'ter­
warcla d.lem1aM4 bJ the etate, the coata ot th.e tel'IU ot oourt 
at which the caae waa contiluted bJ the cleta4ant. were chargeable 
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t o him and not to the atat. • . 

It le the op1111ou ot th1 a Depart.nt that 11bere the 
oaae 1a "continued aenerall7tt without aB7 atateMDt aa to 
1rbe~er or not 1 t -• oont1Due4 upon tbe appllcat!• an4 coat 
ot t he atate, that ttw a\ate wou14 not be liable tor the 
coata 1oeurre4 b7 the defendant at the term 1D whlob the caM 
waa "cont1nu c1 geaerall7, • but, lt the eaae waa "cant1nue4 
generallJ" upon the applloation ot the atate. the coUJ't would 
bave a rlgbt t o a4Ju4gtt the coata aga1nat the atate UD4eJt 
Seotlon Mfia, supra. IDaamuch •• 1t 1a o-ur op11l1011 that the 
atate 1a not liable tor tbe ooata 1aeurre4 bJ the defendant at 
the term 1D wbloh the oaee waa "continued aenerall7," unleaa 
the court adJudged tu coata api.nat the atau, 1t would neceaaar-
117 tollow that the etate woul4 not be liable tor tbe coata 
1neurre4 b7 the 4etenA•nt aince the befi1Dnln6 ot the ca... UDleaa 
apec1t1call7 adJudged aga1nat the atate orenoualJ thveto tv 
t.be court. 

APPR<JVEDt 

CRrU I\G 

r.oy Jlo TDUOI 
Attoroe7- Geaera1 . 

COVELL B. HE I ft 
laaiatant .\.ttoPUJ•a.AeP&l . 


