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January 22, 1934,

Hon. Forrest Sczith
State auvditor ‘
defferscn City, Hissouri

Dear ipr, omith:

This Departementg is in rcceipt of your letter of recent
date with request for an opinion, which letter is as follows:

"ie would be pleased to have the opiniomn
of the Attorney General upon the follow=-
ing question:

Where a criminal case i1s contin-
ued generally, 1s the state liable
for coste incurred on behalf of
the defendant, and if so, would
the state be 1liable for all the
costs which had accrued since the
beginning of the case, or only
those of the term at which the
order of general continuance was
made?

The statutes apparently most applicable
to this matter are as follows: Gsees.
36563, 5666, 3828, and 3841,

The case of “tate ex rel v. uvordon, 2564

o, 471, 162 &, @, 629, which touches some-
what on this question, holds that the state
must costs of continuance when had upon
its application, though defendant is later

convicted,
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1 uvnderstand that, under Auditor L, D,
Thompeon, defendant's costs were dis-

allowed in cases where there was a general
continuance, but prior to that time, under
Auditor Gordon, such costs were allowed,

if the general continuance was taken on motion

of the prosecuting atiorney.

In order that the Attorney General may see the
immediate practical application of the above
guestion, we are enclosing cost bill froo

Usark County, which was Just recently present-
ed for payment, in which defendant's costs
total more than §1200,00, most of which was
incurred at the term just prior to that at
which the order of general continuance was
made. Attached, also, 1s a copy of the Judge's
docket entry, showing continuances, as furnish-
ed by the circuit clerk of Osark County."

There are very few cases in Missouri construing the
statutes in regard to costs in criminal cases,

Section 3886 i, 8. Mo, 1989, provides as follows:

"Whenever any person shall be convicted
of any cri e or migdemeanor he shall be
ad Judged to pay the costs, and no costs
incurred on his part, except fees for
board, shall be paid by the state or
county."

Section 3826 R, S, No, 192, provides as follows:

“In all capital! cases in which the defend-
ant shall be convicted, and in all cases

in which the defendant shall be sentenced
to imprisonment in the penitentiary, anmd

in cases where sueh person is eonvicted of
an offense punishable solely by imprison-
ment in the penitentiary, and is sentenced
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to imprisonment in the county Jjail, work-
house or reform school because such person

is under the age of eighteen years, the state
shall pay the costs, if the defendant shall
be unable to pay them, except coste incurred
on behalf of defendant. And in all cases of
felony, when the Jury are not permitted to
separate, it shall be the duty of the sheriff
in charge of the Jjury, unless otherwise
ordered by the court, to supply them with
board and ledging during the time they are
required by the court to be kept together,
for which a reascnable come nsation may be
allowed, not to exceed gwo dollars per day
for each juryman and the officer in chargej
and the same shall be taxed as other costs

in the case, and the state shall pay such
costs, unless in the event of convieti

the same can be made out of the defendant,”

By Section 3888, i, 3. Mo. 1989, it is provided that,
in the event of an acquittal, in capital cases and those in
which imprisonment in the Penitentiary is the sole punishment
for the offense, the costs shall Le paid by the state,

The particular guestion involved in the first part of
{our letter ia whether in a criminal case, where the case 1is
continued rally”, the state is liable for the costs incurred
on behalf of the defendant,

The only section of the statute in which the words "con-
tinued generally” are used, sofar as we are able to find, is
Section 3841 R, 5, Mo, 1989, which 18 as follows:

"The clerk of the court in which any crimie
nal cause shall have been determined or

ontin enerally shall, immediate
'&?Fﬁ Hiomt of the cours n:’i
before the next sue term, tax all
coste which have accrued the case; and
Af the state or county shall be liable
under the provisions of this article for

such costa or any part thereof, he shall
make out and dliver forthwith to the
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prosecuting attorney of said county a
complete fee bill, specifying each
item of services and the fee therefor,"

This section directs the clerk, before the next succeed-
ing tera, to tax all costs which have accrued in the case; and
if the state or county shall be liable under the provisions of
this article for such costs or any part thereof, to make out
and deliver an itemiszed statement forthwith to the prosesuting
attorney of the proper county, This section does not adjudge
the payment of the costs on either the state or the county, or
on the defendant, but is merely a direetion to the e¢lerk
make out the fee bills in eriminal cases after each tera of court,

Section 3663 R, &. Mo, 1929, provides as fdlows:

"Continuances may be granted to either

party in oriminal cases for good cause shown,
and the court may postpone the trial of

any such case for good and sufficient
reascns, of its own motion.

uance

This section was construed b, the Supreme Court in the
case of State ex rel. Selleck v. Gordon, 254 Mo, 471, in which
the court held that where, on the application of the state, the
case was continued, and under tnis section of the statute, i. e.
Section 3663, supra, the costs were properly adjudged against
the state at that teraz of court, and although the defendant was
later convicted and also able to pay the costs incurred upon his
behalf, yet the Jjudgment for costs against the state was wvalid
and fixed the payment of the same against the state.

And, in the case of State v, Barker, 63 Mo. App. 635,
where the defendant in a criminal case had been granted two
continuances at his costs, notwithstanding the case was after-
wards dismissed by the state, the costs of the terms of court
at which the case was continued by the defendant were chargeable
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to him and not to the state,.

It is the opinion of this Department that where the
case is "continued generally” without any statement as to
whether or not it was eontinued upon the application and cost
of the state, that the state would not be liable for the
coste incurred by the defendant at the teram in which the case
was "continued gemerally,” but, if the case was "continued
generally"” upon the application of the state, the court would
have a rh: to adjudge the costs against the state under
Section » Supra., Inasmuch as it is our opinion that the
state is not liable for the costs incurred by the defendant at
the térm in which the case was "continued generally,"” unless
the court adjudged the costs against the state, it would necessar-
ily follow that the state would not be liable for the costs
incurred the defencant since the beginning of the case, unless
specifically adjudged against the state previously thereto by
the court,

Very truly yours,

COVELL R, HEWITT
Assistant .ttorney-Gemeral,

APPRUVED3:

LOY MeXKITTRICK
Attorney-General,

CRA::E@




