8: Road Commissioner in a Special Road District
SERRT AL ROKD JIAFRIRE cannot wofk on the roade in his district and
draw compensation therefor. Special road dis-
tricts are political subdivisons of the Stiate
with reference to the Nepotism Amendment.

September 17, 1934.

Honora.le Arch k. Skelton
Prosecuting Attorney
Lafayette County
Lexiangton, Misesouri

Dear 3ir:

This department is in receipt of your letter of August
25, 1834, wherein you state as follows:

I have had several complaints from persons in
different parts of Lafayette County with refer-
ence to Road Commissioners in Special Road Dis-
tricts of the county working on the roads and
drawing compensation therefor. They are also
hiring their sons and members of their families.
I hate to bother you for an opinion at any time
but it seems that it i3 necessary that I now do -
sc. I would like your opinion upon the following
guestions a&s soon as possible: .
First: Can a ro:d com:issiomner in a special

road district #ork on the roade in

his district and draw compensaution

therefor? '

3econd: Is & special road district com idered
& political subdivision of the state
with reference to nepotism amendment?®

I.

AQAD COMMISSIUNER CANNOT
DRAW CUMFEINSATION FHOM DIS-

INCL,

section 8078 R. 5. Mo. 1939, provides in part as
follows:
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s s * +35.1d commissioners may advertise
for bids for such contract in any manner
they may choose; and the contract shall

in no case be let to any commissiocner,

nor shall any commissioner, directly or
indirectly, have aany pmiuy interest
therein otin than the performance of his
official duties as herein required,* * * **

seetion 8076 supra, sets out the poliecy amnd intention of
the legislature to kecp the comuissiocners disintereasted directly or
indirectly in the letting of road contracts and from having say
pecuniary imnterest therein.

jection 8079, R. S. Mo. 1929, provides for the compemsation
of commissioners and reads in part as ;ollou:

#s » » *Comuissioners of road districte in-
corporated under this article shall receive
no compensation for their services, but shall
be pald any and all expenses they msy incur
in transacting busines: of the district in-
cluding reasonable attorney's fees.,* * * **

gection 8079 supra, limits the compensation of the com=
missioners of road districts to expenses incurred in the transacting
of the business of the cistrict and to reason-ble attorney's fees
snd provides specifically that they shall reccive no coampensation for
their services.

In view of the above two sseotions, we are clesrly of thd
opinion that & commissioner for a speciel road distriet cannot work
on the roads in his districet and draw compemsation for his scrvices.
To hold otherwise would be ocomir to the inteation of the Legis-
lature, which was to have the ssioners, an impartial body, in-
terested only im falthfully, honcetly and impartislly dluchnrg{ng
their duties as ovmmicsicaners according to law,

1I.

COMNI S3I0RERS OF ROAD DISTRICT
SUBJECT TU GECTICN 13 ARTICLE
4 330

AY C RITITUTION OF MIC OURI,

Article XIV, Section 13 of the Comstitution of Wissouri pro-
vides ns follows:
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*"Any public officer or employee of this
3tate or any political subdiviséon there-
of who shall, by virtue of saild office or
eaployment, ve the right to name or
appoint my person to reander service to

the state or to any political subdivision
thereof, and who shall name or appoint to
such service any relative within the fourth
degree, either by econsanguinity or affinity,
shall thereby forfeit his or her office or

suployment, *

The above seotion applies to any public officer or employee of this
state or of any political subdivision thereof who has, by virtue of
his office or employment, a right teo name or appoint a person to

render service to the State or to any political subdivision thereof,

Seotion 80628 R, 8. Mo. 1939, dwaling with special road die-
tricts declares that the same are political subdivisions and reads
in part as follows:

#e » - sThenever an order is so made in-
corporating a public road distriot such dis-
triect shall thereupon become, by the name
mentioned in such order, a political sub-
division of the state for governmental pur-
poses with all the powers memtioned in this
:w;ion and mh others as may be conferred
y law,* °* :

Our Supreme Court in the r:.cent case of State ex rel, vs,
Special hoad Dietrict, 6 8, W, 594, has stnted that such is the case,
1. c. 596;

“The special road distriot contemplated by
article 8, c. 98, R. 3. 1919, is 'a political
subdivision of the state for governmental
purg:n.'-—n municipel eorporation. Section
108 It s brought into existence through
the exercise of leglielative power.* * -

Without question, the Com issioners of the road district are
public officers. Embrec v. Road Distréct, 357 Mo. 5983, 1. e¢. 823:

“Under these statutes all such road districts
zre public corporations, organized under the
unguesticaed suthority of the Legislature.
(m. 'o w 00.. u“ IO. ‘“Q)
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And as was held in thet cuse, the commissioners
appointed or elected in the wanner provided for

by seotion 10613 Eﬂ&! for the
purposes meationed in 8 article 7. * * »=

¥hile we are not unmindful of the faot that road districts,
levee districts, school districts and other public or municipal
corporaticne have not been held to be “"other political subdivisions
of the State" as used in Section 12 of Article VI of the Constitutiom
of Wissouri, féxpdcting the jurisdiction of the Supreme Court of this
State, it 1s our firm ief that such cases have no bearing upon the
term “political subdivision*® as used in the phrase "of any political
subdivision thereof” as conteined ian Seotion 13 of article XIV of the
Constitution respecting the practice of nepotism,

The cmses reapecting the jurisdiction of the Supreme Cours
are all bottomed on the proposition that the phrase “or other {ollticnl
subdivision of the State® used in Sectiom 12 of Article VI following
the word “county® mean such politicel subdivisions as having power
similar to those of 2 county, Om the other hemd, in :section 13 of
Article X1V the phrease used is "any public officer or employee of
this sState or of any political subdivision thereof.®* * ** These
terms are simple but comprehensive and were undoubtedly used to cover
every possible situatioa wherein th: evil existed which was sought to
be rewedied, GSueh has been the decislon of our Supreme Court in the
cae of State ex rel. MeKittrick ve, Whittle 63 3. #. (2) 100. 1Im
this case the Respondent was a director in a school uistric t and had
voted for the cuployment of a teacher in the schocl who wae related to
hin within the probibited degree. Oomeceraing the evil to be remedied
the Court stated, 1. c. 101:

“It 12 a m-tter of common knowledge that at
the time of the Jumstitutional coavention in
1933~1833, snd for a long time prior thereto,
many officials appointed relatives to positions
and thereby placed the names of said relatives
upon the public pay rolls. The powcry was
abused by individual o’ficials and by members
of offieclal voards, bureaus, commissions, and
committees, with -ﬁon vag lodged the power to
a point persoms to official positions. It
also was =bused by offiecials with whom was
lodged the power to aupoint persons to official
positions, subject to she approval of courts
and other functicmaries of the state and its
political subdivisions.®
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And after distinguishing between the term "other political
subdivisions of the dtate” as used in Section 12 of Article VI, and
“any pelitical subdivision thereof" as contalned in Seotion 13 of
Article XIV, the Court held, 1. ¢. 1022

“Thus it appears that a school district is
a political subdivision of the state within
the m-aning of sectiom 13, art. 14 of the
Constitution, *

Qur Supreme Court has placed a liberal comstruction upon the
nepotisn amendment and there can be no distinction betwecn 1ts appli-
cation to school districts and ite application to road districts., As
has often been sald, relating to a statute, which scems equally appli-
cable to the construetion of this constitutiocasl provisioan:

“It is a golden rule of judicial expositiom to
discern vhat the common law was, vhat was the
mischief and de’ect for wvhich the common law
did mot provide, whal remedy the statute appoint-
ed to cure the disecase of the commomwealth and
whet was the reason of the remedy so provided.
¥hen these things are discerned by the judge,
it is but trite and venerable doetrine that
bis oifice is to so cunstue the new statute as
to suppress the mischief, advance the remedy
and 'to supprees subtle invemtions and evasions
for continuance of the mischief,...and to =dd
force anéd 1ife to the cure and remedy &ccording
to the true intent of the makers of the act,
go)gom publico.' (Heydon's Case, 3 Coke,

The foregoing is an excerpt from the opinion of Judge Lamb
in the case of Shohoney ve. Rallroad, 231 Mo, 131, 1. ¢. 157,

CQONCLUSION,

It is therefore the opinion of thie office that a road
comnissioner is entitled to mo coupencation for service remdered the
district because of the provisions of Sectioms 8078 and 8079 R. 8. Mo.
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1828, and that such commissioners are public officers of political
subdivisions of the ¥tate of Kissouri, and ore subject to the .
provisions of Yeotivn 13 of article XIV of the Constitution of the
gtate of misscuri.

ly submitt

HARRY G, WALTNER, Jr,
Assistant Attoraey

APPROVED:

' »
Attoraey Gemeral
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