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illegal 
SEArCH AND SEI~URE : When/intoxicati ng l i qu or is found during t he 
progress 6'1: a bona. f'i.de s earch for ot.her comre.o4i ties illegally possessed, 
it is pr oper for searching officers to seize t he same , and evidence 
so obtained may be used in prosecution . 

I. ')..., 
December 28, 1934. 

Mr. T. P. Schooler, 
Attorney at Law, 
Salisbury, Missouri. 

Dear Sir: 

This depar~ent 1a in receipt or your letter ot 
NoTember 16 requesting an opinion from t his department as 
to tl"Ie following atate ot tacts: 

"A tew days ago I issued a search 
warrant to recoTer some stolen flour. 
While t he ott1cers wer e searching the 
man's residence therein named and 
located., they round and retrieved a 
50 lb. sack or flour and incidentally 
discoTered some contraband liquor • 
.Mr . Lamkin thinks he cannot be pros­
ecuted successfully because the search 
warrant did not name the li quor amons 
the articles they were searching ~or. 
I think and bel ieTe t hat it is t he duty 
ot an officer when he discovers unlawful 
pos session or l i quor (under Sec. 8 or 9 
ot Extra session 1933) to seize the 
same whether he baa a search warrant 
or not. Will you g1Te me, a J.P., your 
opinion of the matter?" 

The general principle with respe ct to t h is problaa 
is well stated in 56 c.3. pag6 1188, as follows: 

"17herever, during the progress ot 
a bona tide search tor other commodi­
ties i l legally possessed, whether with 
a search warrant or not, diacoTery 1a 
made ot legal evidence or the possession 
ot another thing, the possession ot 
which is unlawtul, the t hing s o tound ma7 
be ae1ze4." 
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mD the case of United States T. Charles, 8 Fed. (24) 302, 
the cou~ followed this principle of law, ana said: 

I 
~***But I t h ink 1 t b7 no means 
follows that officers making a 
legal aearoh tor Tiolationa of one 
law must deliberatel7 abut their 
~yea ~o ertdence of cr~ea committed 
against another. 

• • • 
WhereTer, during the progress ot 
a bona tile search tor other commo­
dities 1llegall7 possesaed, intoxi­
cating 11 quor is tound, whether a 
aearch warrant has iasued or not, it 
woul4 seem that its seizure not only 
ta legal but mandato~.· 

In t he case here under consideration, the ottioera were 
lawfully on the premise• by reason of the search warrant to 
recoTer the stolen tlour. 

In the case of State T. Turner (sup . ct. Ko.), 259 s.w. 
427, JUdge lfh.i te said: 

•***The otricers, being lawfullJ upon 
t he premises , saw t he whiskey in the 
posaeas ion ot the defendant, and 
therefore the ottense ot unlawfully 
possessing the li quor was committed 
in their presence, and they had a right 
to seize it and produce it in eTidenee. 
Lambert T. United s t ates (c. c . A.) 2~ 
Fed. 413; United s tates T. s n7der 
(D.C.) 298 Fed. 650; O'Connor T. United 
s tates (D.C.) 281 Fed. 396.**~" 

CONCLUSION 

In rtew of the toresoiJIC, it 1s the opinion ot t his 
de'parblent th·at inaamuo~ as the intoxicat 1Dg liquor was round 
during the progress at a bona tide aearch tor other commodi~1ea 
illegally possessed, it waa proper tor the searching officers to 
seize the same. It ia further our opinion t hat t he eTidenee so 
obtatne4 aight be usee! ia a prosecution tor tb.e possession ot 
this illegal intoxicating liquor. 

APPROVED: 

Reapeottully aubm1t~e4, 

J'OHN W. HOFFMAN , Jr. , 
Assiatant Attorney Genera.l. 
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