TAXATION: Relating to exemption of charitable organizatiions.

June 22nd,19354

Mre Ldward Schlichter, Secretary
Selisbury Lodge 236, I.0.0.F.,
Salisbury, Missouri.

Dear Sir:

This Department is 1In receipt of your letter of June llth,
requestins an opinion, whereln you stated in part as follows:

"1 am writing you in regard the matter of
texing our lodge propnerty here, which

I mentioned to you some time sgoe Thils
13 T+0.0.Fe property and this property
went tax exempt for years, and 1t is Just
in the last few years that we are being
taxed. Now I want to.make 1t clear to
you that the rent money that we collect
downstairs goes into the same place that
the dues from the members goes; that is
for the relief of the sick, to bury the
dead end relief of the orphesn children,
and a certain part of all this money zoes
to maintein a home for the old people and
educate the orphsns which possibly would
be a charge and have to be maintalned by
the taxpayers of the State of Missouri.
That 1s why we claim we should be tax
free as this ia strictly a charitable in-
stitution and there 12 no commercialism
in enything whichwe do, but all the money
we take in goes into ths same treasury
and for the same cause."

Myssouri constitutional and statutory provisions exempt from
taxatlion property used exclusively for charitable purposes.
Article X, Section 6 of the Missourl Constitution exempts certain
property from texation and reads as follows:

"PROPERTY EXZMPT FROM TAXATION.e=The prope rty,
real and psrsonal, of the State, counties

and other municipal corporations, and cemeteries
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shall be exempt from teaxation. I1Ots in
incorporated eities or town, or within
one mile of the limits of any such eity
or town, to the extent of one acre, and
lots one mile or more distant from such
cities or towns, to the extent of five
acres, with the buildings thereon, may
be exempted from t axation, when the same
are used exclusively for religious wor-
ship, for schools, or for purposes purely
charitable; also, such property, real or
personal, &3 may be used exclusively for
sgricultural or horticultural socleties:
Provided, thet such exemntions sha 1 be
only by general law."

Section 9743, Revised Statutes of Missouri, 1329 sets out the
property exempt fromt axation and reads in part as follows:

B = # sixth, lots in ineorporsted cities or
towns, or within one mile of the limits of
any such city or town, to the extent of one
acre, and lots one mile or more distant from
such cities or towns, to the extent of five
scres, with the buildings thereon, when the
same are used exclusively for religious wore
ship, for schools or for purposes purely
charitable, shall be exempted from taxation
for state, county or local purposes.”

"It is a cardinal principle that statutes exemnting property from
taxation must be strictly construed against those claiming the
exemption and as stated in the case of Fitterer vs. Crawford, 157
Moe 51, lece 58, wherein it was stated:

"In the construction of laws exempting property
from taxation it 1= a cardinal principle that
they must be strictly construed. As a rule
all property is liasble to taxation, exemption
the exception, and it devolves upon the person
claiming that any specific property is exempt
to show it beyond a reasonsble doubt."

Vol. 2, Cooley on Taxation, (4 Ed.) ppe 1403-1408, states the
rule on strict constructidn as it relates to exemption from tax-
ation, in part as follows:
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"An intention on the part of the legislature

to grant an exemption from the taxing power

of the state will never be implied from
language which will admit of any other reason=
able construction. Such sn intentlion must

be expressed in clear and ummist-kable terms,
or must appear by necessary implication from
the language used, for it is a well-settled
principle that, when a specia} privilege or
exemption 1s claimed under a statute, charter
or act of incorporation, 1t is to be construed
strictly against the property owner and in
favor of the puilice This principle avplies
with peculiar force to a claim of exemntion
from t axation. Lxemptions are never presumed,
the burden is on a claimant to estsblish clearly
h!'s right to exemption, and an alleged grant

of exemption will be strictly construed and
cannot be made out by inference or implication
tut must be beyond reasonable doubt. In other
words, since taxatlion is the rule, and exemption
the exception, the intention to make an exemp-
tion ought to be expressed in clear and une
ambiguoua terms; it cannot be taken to have
been intended when the language of the statute
on which it depends is doubtful or uncertainj;
and the burden of estatlishing it 1s upon him
who claims ite. Moreover, if an exemption is
found to exist, it must not be enlarged LYy cone
struction, since the reasonable mresumption

1s that the state has granted in express terms
all it intended to grant at all, and that unless
the privilege is limited to the very terms of
the statute the favor would be extended beyond
what wes meant."

In the case of 0dd Fellows vs. Hedus, 78 Misse lecs 355; 29 Soe
163, the 0dd Fellow's Lodge erected a two story bullding,used a
part thereof for its ledge room and rented a part thereof for a
store and dentel offices The Court held that the building was

subject to taxstion, and concluded the opinion in that case in

the following language:

"The lodge claims that this property is exempt
from taxation under Section (Paragraph) 3744,
Code, which exempts all property, real or per=-
sonal, belonging to any charitable soclety,
used excluasively for the purposes of said soclety,
and not for profite The exemption cannot be
ma intainede It does not come within the letter
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of the acte The property 1is used for profit,
and not for charity, and so cannot be exempte.

It 1s said in argument thst the income is used
for charity and that makes 1t the same in effect
as if the property itself was used for charitye.
But that is not the letter of the law, or 1ts
spirit.”

Again in the case of Ft. Des Molnes Lodge, I.0.0.Fe vs. Polk County,
56 Iowa, l.c. 36; 8 N.%W. 688, the Odd Fellows conducted and ore
ganization for charitable purposes and reised a fund to aid in suech
purposes. The money was used to purchase a business block in Des
Molnes and the income therefrom used to aid widows and orphans of
deceased members of said lodgee In holding that the property was
subject to t axation, the Supreme Court of Iowa said:

"% < # The property being leased for business
purposes and an income obtained therefrom, its
status as tsxalle property is thereby fixed."

In the case of fThe Georgia Female Semlnary, the same being a charie
table organigzetion, but having s house and lot that was rented amd
the rent used to aid in the chsriteble work of the institutionm,

the Court held the property subject to ttaxation and =aid:

"# 3+ # As we have seen, 1t is the use made of
the nroperty and not the use made of the

ineome from which 1ts taxsbility or non-tax-
EETE?E? mst be determined." Mundy v. Van Hoose
104 Gae lece 500; B0 tiele T8BTe

The Fifteenth Ward Rellef Society was a charitable organizationm,
ministering to the poor, sick and destitute members of the commumity.
It omed a two story bullding, the upper floor of which was used
continuvously by its members in the furtherance of its charitable
purposes; but the lower floor contained two store rooms which were
rented out and the money used for charitable purposes. After

citing numerous authorities in supnort of its position, the Utah
Supreme Court stated: '

"Only such of the society's property, therefore
as is occupied and used 'exclusively' for
charitable purposes 1s exempt from taxatione.
# « #The exemption doepa not extend to that
portion not appropriatdd py the soclety to
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its own use but held a= a source of
revenue." Parker vs. Quinn, 23 Utah
lecCe 359; 64 Pac. 962.

In the case of State ex rel. vse Gehmer, 11 Se. We (2d) 30, leece
37, the Missouri Court said:

"% % # the test for tax exemption is not
the number of good purposes towhich a
building may be put, nor the amount of
good derived by the general public in
the operation of such purposes, but
whether the building 1s used exclusively
for religious, educational or charitable
nurposesy If it is used for one or more
comnercial purposes, it 1s not exclusively
used for the exempted ourposes, but is
sub jeet to taxation."

Again 1n the case of State ex rels ve YeMeCohe 287 Moe233; 168
S.W. 589, the Court said:

"I'he facts above recited are admitted by
stipulation to be correcte On those facts
the defendant contends that its real ese
tate is not subject to taxation. It
asserts that renting fifteen per cent of
the space in 1its buildings for comnercial
purposes, while the remaining eightyefive
per cent 1s devoted to the purposes of
the saild association, does not render 1its
real estate subject to general taxese % # *
Appellant's learned counsel cite cases
from other juriasdictions where it has been
held that orly such per cent of a building
owned by a religlous corporation as 1s used
for commercial purposes shall be subject
to taxation, but we cannot bring ourselves
to believe that any such intent was in the
minds of the framera of our Constitution."

The ruling in the case of Fitterer vse. Crawford, 157 Mos 51, leCe
64, holds that a bullding owned by a Masonic lodge on account of
the charitable designs and practices of such lodge is exempt from
taxation so long as it 1s used exclusively for such lodge purposes
but when two of the floors of such building are rented for com=
mercial purposes then the entire bullding is subject to taxation.
In declding that case, it was said:
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"There 18 a very material difference between
the 'use of a building exclusively for purely
charitable purposes', and renting it out,
and then sp plying the proceeds arising there=-
from to such purposese. To rent o2:t a building
is not to use 1t within the meaning of the
statute, but in order to use it, it must be
occupied or made use ofe Moreover, LYy
leasing the property the lodge becomes the
competitor of all persons having property
to rent for similar purposes, and the plain
and obvious meaning of the statute is that
such property shall not be exempt from taxe-
ation."

Conclusion

From the foregoing, we are of the opinion as stated in the case
of State ex rel. vs. Gehner, sunra, that:

"The test for tax cxemntion is not the number
of good purposes to which & bulilding may be
out, nor the amount of good derived by the
general public in the operation of such
purposes, tut whether the building 1s used
exclusively for religious, educational or
charitable purposese. If it is used for one
or more commercial purposes it is not

exclusively used for the exempted purposes,
but 1t is subject to taxation."

The Courts realize that organightions like the Salisbury lodge of
I.0e0aFq4 relieve the taxpayers of a burden many times greater than
the amount invelved if the organization paid taxes on all of 1its
propertys However, the Courts feel that it is their duty te
enforce the Constitution and Statute as they find the same to exist
and that 1t does not matter how deserving an orgenization may be
or how much good 1t has accomplished by the operation of 1its
various activities, i1f 1like the Salisbury Lodge of I.0«0«Fe it
rents part of the property, the building is subject to taxation.

. APFROVEDs Kespectfully submitted,

AREITIN e Wil ORE SAWYIRS
WOS-MW/mh Assistant AttorneyeGeneral




