PENITENTIARY--CONVICTS--WARDENS: Right of Warden to issue
certificate of delivery to officers delivering persons

to penitentliary. "
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Honorable J. M. Sanders, Warden
iissourl State Penitentiary
Jefferson City, Missouri

Dear Sir:

Your Metter of October 30th, requesting an
opinion is as followa:

"It has been the custome of the Sher-
iffs of the various counties in the
state to bring &ll prisoners who have
been committed elther to the Penl-
- tentiary or to the Intermediate Reform=
atory to the Penitentiary for delivery
and receipte

"The guestion has been raised as to
whether the officials of the Peni-
tentiary have the legal right to ac-
cept and receipt for prisoners who
have been sentenced direct to the
Intermediate Reformatory by the Cir-
cuit Courts, the contention being
that the responsibility for wrong-
ful imprisonment and the correctness
of the commitments accompanying the
prisoners should rest with the author-
ities of the institution to whiech
the prisoner is committed.

"It is the opinion of this office

that each institution should receive
and receipt for its own inmates. It

is therefore the desi re of the Warden's
office to know of your office what

its rights and duties are. A written
opinion from you at ah early date

will be appreciated."

In Missouri the Commissioners for the Department
for Penal Institutions have the statutory power to con-




Honorable J. M. Sanders -2 December 7, 1934.

trol and manage the admission of misoners and inmates
to Penal Institutions, and this statutory power refers
to all penal institutions in this State. This power,
referring to edmission of p lsoners snd inmates, is
not left to the conmissioners® general powers which
are provided in Section 8341 R. S. Mo. 1929, and which
read as follows:

"The state prison board shall at all
times and under all circumstances
mentioned or authorized under this
article reserve the supervisbon of
all prisoners under aentme. and com-
mitted to #aid board."

This power, referring to admission of prisoners
and inmates, is cpeeifiully provided for by the Legis-
lature in Section 8323, H. S. Mo. 1929, which provides:

"Every power heretofore conferred
by law upon the stste prison board,
and every dutz heretofore required
by law of said board, 1s hereb
transferred to and vutod in t
commission of the department of
penal institutions, and by said
commission may be exercised and
shall be performed with the same
legal farce and effect as the same
might, or should, heretofore have
been done by the prison board, it
being the express purpose and in-
tent of this law to transfer to said
commission all righte, powers, pri-
vileges, duties and functions here-
tofore enjoyed, exesdeised or per-
formed by said prison board, and

in the exercise of such powers, and
the pe rformance of such duties, or
any thereof, the said commissioners
of the dc rtment of pemal institu-
tionn lhl have authority, and they

thoriz Lo do
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selling of suprlies, surplus pro-
ducts, or raw materials, with the
same legal forece and effect as the
same, or any thereof, might hereto-
fore have bcon done by the said state
prison board." _

It is true that the prison commissioners can
make general rules for the difforont penal 1ut1tntion-,
but their right to make rules 1s "subject to law", and
where the Legislature has acted, any rule that thq make
must give way to the law. Thoir power to make rules and
employ & warden at the Penitentiary and a Superintendent
at Algoa 1s set out in Section 8338 R. S. Mo. 1929,
which follows:

'Tho state pris pard shall, sub-

ect to Qe |
Ealouri re or- r;r, h6 Industrial

home for girls, the m-trid home
ror negro sirll md of

r reformat
erea!ﬂ and !

or who hereaft

of sald
and enforce such by-laws, rulu nd rogn-
lations as they from time to time deem
necessary and proper in the management
of all institutions of persons now or
hereafter legally committed to said board,
and shall be vested with and possessed
of all other powers and duties necessary
and proper to enable it to carry out
{1.-! ef fectually all the purposes
of this articles Said board shall em-
ploy and at all times control a warden,
deputy warden, superintendent of in-
dustries, superintendents, matrons, phy-
sicians, chaplains, trade far emen, turn-
keys and guards, and all other officers
and employes, as the board may, under law,
from time to time deem necessary and
proper for the efficient administration
of said board.”
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Since the Commissioners can make rule s, within
statutory limitations, we must look to the Statutes and
see if the Legislature has provided any statutory pro=-
cedure governing the admission of prisoners or inmates
to penal institutions relating to the formality necessary
when dressing in an inmate or a econviet.

Section 3717, R. S. Mo., 1929, provides for
the delivery of eonv:le%od persons to the penitentiary
as follows:

"Where any convict shall be sen-
tenced to imprisonment in the pe ni-
tentiary, the clerk of the court in
which the sentence was passed shall
forthwith deliver a certified copy
thereof to the sheriff of the county,
who shall, without delay, elther in
person or by a general and usual de-

puty, cause uo conv;if to be
transported pen %

déllvered to the 6 _Keeper

Section 8413, R. S. Mo. 1929, proxides for

accepting and receipting for prisoners and inmates de-
livered, as follows:

any convict shall Le de~

| e officer

g such a conviet in charge

shall deliver to the board the certi-
fied copy of the sentence received
by such officer from the elerk of

the court, and shall take from the
board a certificate of the delivery
of such convict."

Before we can construe the word "keem r" in
Seetion 3717, supre, we must first understand the powers
and duties of the warden when construed along with the
other statutory powers and duties of the Commissi cners.
The powers and duties of the Warden are set out in
Section 8396, R. S. Mo. 1929, and follow:

"The warden shall exercise ene
contral d ot fiies e B

seisietiond of The senitemiery o




Honorable J. M. Sanders =5= December 7, 1934.

and re tions adopted by the board
for E____EE govoﬁmf of saﬁ """ﬁnifon-
tiary, and s see that a sue
orders, rules and regulations are

duly enforced. They shall make such
orders, rules and regules tions for the
government of subordinate officers

end employes as they shall deem nec-
essary and proper and shall see that
the same are duly enforced. The same
shill be in writing and shall be en-
tered in a book to be kept by the board
for that purpose; and they shall cause
to Le posted, printed coptes of said
rules, to ether with a fair copy of
section 8442 in conspicuous places about
the orison that they may be seen by the
officers and prisoners.

CONCLUSIONS.

It is our opinion that the word "keeper” as
used in Section 3717, supra, refers to the warden in the
exercise of his police powers. In the light of Section
8396, supra, the warden is the keeper of the peniten-
tiary, but he supervises prisoners under the law and un-
der the rules and regulations adopted by the board. Since
the legislature has provided that dclivertn‘ of prisoners
and inmates shall be made to him as “keeper" it becomes
his duty to take physlcdl custody of prisoners and inmates
delivered in the receiving cell at said penitentiary and
keep them subjeet "to the government, discipline and po-
lice regulations adopted by the board."™ With such a keep-
ing he fulfllls his statutory duty, and with such a keep-
ing his suthority is at an end as far as 1t can be exer-
cised over prisoners or inmatese.

It 1s our opinion that the Commissioners have
no authority to pass a rule contrary to Seetion 8413,
supra, which provides also for delivery of persons to the
board of Commissioners. The physical delivery of the
prisoner or immate to the warden as "keever" of the peni-
tentiary is also a constructive delivery of said prisoner
or inmate to the Commissioners, and when theyprisoner or
inmate is delivered physically to the wardemn for police
regulat ions, the officer makéng the delivery is not fin-
ished with his mission until he delivers "to the board
the certified copy of the sentence received by such office
from the elerk of the court,™ and it 1=z his duty to "take
from the board a certificate of the delivery of such con-
vict."™ The quoted portions of the statute are not subject
to an interpretation that a "certificate of delivery" from
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the warden is in complisnce with the Statute. The word
"shall®™ as used in the Statute makes it the manditory
duty of the bdard to receipt for delivery, and the board
has no authority to mske a rule which will supplant the
necessity of the board giving the statutory "certificate
of delivorg', if the officer delivering the prisoner so
demands. ection 8338, supra, also speaks of prisoners
being "eommitted to the custody of the board”.

On the other hand, it 1s our opinion, thsat
where the board by rule has commanded the warden or super-
intendent at Algoa to issue a "certificate of delivery
independent of the one provided for in the statutes, the
warden or superintendent must comply with the rule, and
where the e rson delivering the prisoner or imnmate ac-
cepts the warden's or Buperintendent's certificate issued
under the rule as a sufficient receipt of delivery, them
he is the only person who can compel tE’ board to 1ssue
the statutory "certificate of delivery"” which would be
in addition to the warden's "certificate of delivery
issued under the rule”. He has been shorted, under the
Statute, i1f he delivers a prisoner without receiving a
certificate of delivery from the board itself.

The Burety Bonds, of the Warden or of the Super-
intendent at Algoa, assuring the falithful performance of
their dutles, wopld not be mb!ect to default because
elther 1ssued a "certifiecate o delivery" under a rule of
the Commissioners. Without such a rule neigher has the
statutory authority to issue same, and either may make
their bondsmen liable for the bad doing of that which
they had no authority to do in the first place. VWhen a
"certificate of delivery" is issued by virtue of a rule,
the responsibility for unlawful imprisonment is upon the
Commissioners and their bondsmen.

Respectfully submitted

WM. ORR SAWYERS
Assistent Attormey CGeneral.
APPROVLED:

ROY MeKITTRICK
Attorney General.

WOoS:H




