SCHOOLS: Right of chlldren of transients to attend
free public schools in Missourie.

et
October 12, 1934.

Honorable Hemry C. Salveter
Prosecuting Attorney

Pettis County

Sedalis, Missouri

Dear Sir:

Your letter of September 11, 1924, requesting
an opinion from this office is as follows:

"I desire your opinion relative to
the following propositions:

"Several months ago the Federal
Government established a Tramnsient
Bureau at Sedalia, Missouri. At this
time there are appréximately twelve
;oung men whom the officials of the
ransient Bureau desire to have ad~
mitted to the Sedalia High' School,
without the payment of tuitiomn. The
Government, through the Transient
Bureau, also have approximately
eight families for whom it has rented
houses here in Sedalia. According
to the records of the Transient Bu-
reau, all these families have what
is termed their legal or permanent
peslidence, and Sedalia listed as
their tempo residence. Some
four or five of these famllies have
their legal or permanemt residence
listed as being in other States.
The Government, according to my
information, pays the rent for these
femilies and is also provid food
for them. Each of these families
has children who at this time are
attending the grade schoolse

"The school board has refused to
admit the young men from the Tran-
sient Bureau. None of them has
Sedalia as a permanent residence,
but are merely what may be termed
'floaters', going from ome part of
country to another, and as we use t
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the expression, 'living wherever
their hat is.' The school board
objects to the young men from the
Treansient Camp desiring to attemnd
High School, for the reason that
they fear tﬁcy will have a demora-
lizing influence and may bring di-
seases into the school. The board
further objects because it is low
on funds, and this additional num-
ber adds just that mueh increased
cost. With reference to the child-
ren from the homes, above named,
attending the grade schools, the
board has no objection on a moral
ground, but does not like this
additional burden on teachers and
cost without having tuition,

"Does the board have the right to
refuse to admit the young men from
the transient bureau unless tuition
is paid?

"Would the board also have the right
to refuse them admittance on the
theory that they were undesirable
persons to pave assoclated with boys
and girls in the High School?

"Does the board have the right to
refuse children from transient fame
ilies who are liv in Govermment
rented houses at Sedalia, and are
now attending the grade schools, un-
til tuition is paid, or in other
words, can the board charge tuition
for the children attending grade
schools?

"The school board is greatly concerned
concerning the above matter, as well
as the officials of the Transient
Burean, and, therefore, this office
would appreciate the earliest cone
sideration which your department can
give to the opinion."
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Missouri Constitution, Article XI, Section 1,
provides:

"A general diffusion of knowledge
and intelligence being essential to
the preservation of the rights and
liberties of the people, the Gen-
eral Assembly shall establish and
maintain free publiec schools for
the gratuitous instruetion of all
persons in this State bot'uon the
ages of six and twenty years."

Residence for purpose of claiming right to
attend public schools is determined by the intention
of the guardian of said child or childrem who are under
the surveillance of the tramsiént bureau at Sedalia.
The records of the Tran=zient Bure-u are but mere evi-
dences of residence and at best only apeak the intention
of the transient at the time that said transient made
the record far the Bureauw. Such record should not be
taken as conclusive evidence of non-residence, at all
events disbaring the children of transients the right
to attend free publiec schools in this State. As a matter
of eriminal law, it is compulsory for childrem of school
age to attend school in this state and the law compelling
attendance does not exempt them for non-residence.

Section 9433, R. S. Mo. 1929, provides:

"Every paremt, guardian or other
person in this state having charge,
control or custody of a child be-
tween the ages of seven and fourteen
years shall cause such child to ate
tend regularly some day school, publie,
private, parochial or parish, not leses
than the entire time the school which
said child attends 1s in session, or
shall provide such child at home with
such regular daily instruction during
the usual hours as shall, in the judg--
ment of a court of competemt jurisdi-
ction, be substan tially equivalent at
least to the instruction given the
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children of like age at sald day
school in the locality in which said
zhild resides; and every paremt or
person in this state having charge,
control or custody of a child be~
tween the ages of fourteen and six-
teen years, who is not actually and
regularly and lawfully engaged for
at least six hours each day in some
useful employment or service, shall
cause said child to attend regularly
some day school as aforesaid: P
vided, that a child between the ages
aforesaid may be excused temporarily
from complying with the provisions
of this section, in whole or in part,
if 1t be shown to the satisfaction
of the attendance officer, or if he
declines to excuse, to the satis-
faction of a court of competemt jur-
isdiction, that said child is men-
tally or physically incapaciated

to attend schoo}] for the whole per-
iod required, or any part thereof,
or that said child has completed
the common school course as pre-
scribed by constituted authority,

or its equivalent, and has recelved
& co;tifieato of graduation there-
from".

Section 9207, R. S. Mo. 1929, provides how non-
resident pupils are admitted.

"The board shall have power to make
all needful rules and regulations
for the organization, grading and
government in their school district--
said rules to take effect when a
copy of the ssme, duly signed by
order of the board,is deposited
with the district clerk, whose duty
it shall be to transmit forthwith
a copy of the same to the teachers
employed in the schools; said rules
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may be amended or repealed in like
manner. They shall also have the
power to suspend or expel a pupil
for conduct tending to the demor-
alization of the school, after no-
tice and a hearing upon charges
preferred, and may admit pupils not
residents within the distriect, and
preseribe the tuition fee to be paid
by the same: ovid that the
following chil they be un-
able to pay t\lition, shall have the
privilege of attending school in
any-district in this state in which
they may have a permanent or tem-
porary home: First, orphan children;
second, children bound as apprentices;
third, childream with onl
living, and fourth, childrem whose

~ parents do not contribute to their
support: Provided Mtﬁf' that
any person paying a se tax in
any distriet than that in which he
resides shall be entitled to send
his or her children to school in
the distriet in whéch such tax is
paid and receive credit on the
amount charged for tuition to the
extent of such sehool tax."

It 1s to be noted that the right of attendance
is not at all events dependemnt on residence but a tem-
porary home is all that the law requires under the dif-
ferent provisos above set out.

School laws in Missourl have always beem con=-
strued liberally by our courts so that the adven tages of
securing an education will be as free as possible. In
the case of State ex rel. 164 No. App. 671, l. c. 6783
147 S. W. 1119, the appellate court held thlt a child,
residing with its grandfather under an agreement with’
the child's father, not made solely for the purpose of
sending the child to school, is entitled to attemd
school where his grandfather resides without paying tui-
tion and at 1. c. 1120, the court said:

"The statute is not ambiguous, and
plainly provides that children who
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are unable to pay tuition, and
whose ents are not eon%rlhuting
to the support, shall have the
privilege of attending school in
any district in which they may have
a {DrIll!lt or temporary home. It
will be noticed that the privilege
is granted, regardless of the re-
sidence or domicile of the pareamt.”

Later at 1. c. 1121, the court said:

"We have not overlooked the point
forcibly made in appellants' brief
that the Steelville distriect is
largely maintained by tuition fees
received from non-resident pupils,
but we do not belleve that the
effect of this deeision will be to
deprive the school of such fees."

Now, considering the right of the school board
of Sedalla to make reasonable rules whereby pupils are
suspended and expelled for conduct demoralizing to the
school, we have already seen that Section 9207 provides
for such rules.

Then tho, children may be required to submit
to examination by a physician where there 1s er of
them carrying contagious or infectious diseases into
this school.

Section 9208, Re3. Mo. 1929, providesi

"It shall be unlawful for any ehild
to attend any of the public schools
of this state while afflicted with
any contagious or infectious disease,
or while liable to transmit such di-
sease after having been exposed to
the same. For the purpose of de-
termining the diseased condition, or
the liability of transmitting such
diseass, the teacher or board of
directors shall have power to re-
quire any child to be examined by a
physician or physicians, and to ex-
clude such child from school so long
as there ia any liability of such
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disease being transmitted the
same. A refusal on the part of

the parent or ardian to have an
examination made by a physician or
physicians, at the request of the
teacher or board of directors, will
authorize the teacher or board of
directors to exclude such child from
school; and any parent or guardian who
shall persist in sending a child to
school, after having been examined
a8 provided by this section, and
found to be afflicted with any con-
tagious or infectious disease, or
liable to transmit the same, or after
having refused to have such child
examined asherein provided, shall

be desmed gullty of a misdemeanor,
and, upon convietion, shall be pun=-
ished by a fine of not less than
five nar more than one hundred
dollars.

CONCLUSION.

It 18 the opinion of this office that children
of school age of transients, temperarily located in the
Sedalia school district should be admitted to the publie
schools of that district without paying tuition, where
it be shown that they are unable to g:g tuition, and
their parents do not contribute to thelr support but are
supported by charity. These facts are admitted in your
request. Fears of demoralizing conduet is no ground for
a child's exclusion. Proof of immoral conduct after no-
tice and a hesring upon charges preferred is sufficlent

ounds for suspenaion or expulsion under the statutes.
hese unfortunate children have a constitutional right
to an education in Missouri, and their attendance in
school is compulsory under our statutes. The fact that
they add to the cost of running the school without pay=-
ing tuition does not alter the law in such cases, nor
does fhe effeet of this opinion deny the school board
fees that they could ever hope to collect.

Respectfully submitted,

WM. ORR SAWYERS
APPROVED: Assistent Attorney General.

ROY MeKITTRICK




