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COUNTY COURT: SALARIES: LIMITATIONS: HIGHWAYS: Sult by ex-office
holder governed by five year statute of limitations.

Ex-office holders are not estopped to claim back
salary.

Rock public roads include gravel roads.
Section 11808 Revised Statutes Missouri 1929 to

be used in estimating population until effective
date of Laws 1933, page 369.

September 20, 1934 F[ L

Honorable Henry C, Salvetor
Prosecuting Attorney
Sedalla

Nissouri

Dear Mr. ‘alveter:

This Department ascimowledges receipt of your lete
ter dated September 14, 1934 ar follows:

"Two sults against the County of Pettia
have recently been filed on behslf of
two Ex-County Judges, who were members
of our County Court from January 1,1989,
to January 1,1931. Sinece January 1,1031,
Judges of the County Court in Pettis
County have drawn a salary of $2500 per
;;:r under Seection 20902 R, S5, o, 1929,
claims on behalf of these ex-judges
are for $1200 a year, as road overseers
for the years 1029 and 1630, under Sec=
tion 7 R. 8, ¥o, 1929, This same Sec~
tion had been the law for seversal years
prior to 1929, Section 7892 aforesald,
interpreted with Section 11808 R, S, Mo,
16280, gave rettls County a population of
between seventy and el thousand ,dur-
ing the years in question, In these
ears the County also had more than two
miles of paved, maceadamized and
ve public roeds, Pettis County also
a total taxable wealth of over
#2656 ,000,000 and did not contain a city
of the first class, The above named sults
were filled In our Cireult Court the late
ter part of Jumne, 1934,

In preparing the defense of these cases
on behalf of the County, and considering
whoether & settlement should be made of

the claims, I respectfully petition your




Honorable Hemry C, Salveter 2= September 20, 1934

department for an opinion with refere
ence to the following gquestions, com=
cerning said cases,

(1) Does an ex-=office holder, of a
county, have the benefit of a five
year period within shich to file his
clalm against the county for back

salary?

Section 862 R, 8, Mo, 1929 allows &
five year period within which to sue,
in cases of, '"an setion upon a liebile
1ty ereated a statute other than a
pesnalty or a forfeliture,' I am unable
to find other statute which limits
claims against a county for a less pere
fod, ‘ection 11416 R, S, Mo, 19029
limite claims against the State to a
period of two years, ™ut in my opinion
this does not apply to claims against a
county. You will observe from the above
statement of facts that the sult was
filed four and half years after December,
1929, Counsel for claimants agree that
the salary for the first six months of
the year 1929 is barred under the five

statute, Hence, whether or not
claimants could recover for the first
six months of the year 1929 is not an
fssue in this inquiry.

(2) The second stion 1s: Are clalm=
ants now est to assert thelir claim
for back ? Claimants, as
of the County t and as members of
the board of road overseers, were the
officers who wrote their own pay checks,
They had abesolute opportunity to
themselves what was due them under
law, The fact that they did not take
thelr at the time 1t was due is
nuro}{i ux-‘o- rmtiut m:nnl
propos oa. seems® un they
should now be permitted, after these
1“{,’“"' to come in and ask for

pay. However, as a legal proposie
tion, which of course goverms, it appears
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to me that the following cases lay down
the rule that if the law gives a county
officer a s » that he is entitled teo
collect the full salary, and even ¢

he accepts a smaller sum than the law ale
-lows, that hs may later demand and collect
the full amount to whiech he was originally
entitled:

State ex rel, «ve Hamilton,312 k0,157,

279 3, W, 33

State ex rel, -v- Hamiltomn, 260 5, §. 466
State ex rel. =v-~ Ludder, 285 3, W, 421
State sx rel, ~v~ Grinstead, 282 8, W, 715,
State ex ”1. b Ao Filhﬂr. m S. W, ?“
State ex rel, =v- EBockleman, 240 &, @, 2090
State ex rel, «ve- Balley, 27v28 3, W, 921
State ex rel, =ve~ icCurdy, 282 S, W, 7228

(3) The third lssue is whether or not a
publie Ve road, and being an all
weather &t all seasons of the year,
comes within the gualifications prescrie
bed in Zeetion 7892, aforesald, Sald
Seetion provides,'and which now have or
hereafter have wore than two hundred

miles of macadamized or puiliec roads,'
The phrase ! bl ' would, in
the opinion of this office, mean and refer

8o a road which had sufficient hard surfece,
to be avallable end open to public traffie
at any and all sessons of the year, under
all weather conditions, Im my opinion a
vel roed which was an sll weather road
or all scascns comes within the meaning,

' public roads,' However, 1 will ap=
P ate your interpretation as to that
guestion. '

(4) The fouwrth guestion is whether or
not Fettis County during the yesars ina
gquestion had a population of more than
50,000, The actusl or census populatiom
of Fettls County durigg the years cone
cerned was less than 2000, Howsver,
provided that the population of all
counties for the purposes of determin
the fees or salary due amn officer,sh
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be determined snd ascertained by mule
tiplying the highest number of votes

cast at the last previous general elec~
tion by five, 1t 1s the opinion of

this office that the population of Pete
tis County for the purpose of determine
ing the salary of the board of road
overseers during the years in gquestion

1s determined by the multiplicatiom
method end is not to be determimed by

the actusl census. As above stated
Pettis County had a populationj under

the terme of Seetlion 11808, of over
850,000, 1t is the opinion of this of=
fice that the right of the claimsnts

to preveil is determined upon the pro=
visions of the law as it was writtem

and existed during the years in questionm,
The fect that Seetliom 11808 i, S, 1929
was repealed and & new section re-enacted
bearing the same number in the laws of
1953, page 360, whoreby the population

of a county ie determined solely by the
last decennial censve of the United Stated,
cannot have a retroactive force and effeect
against the claiments in the opinion of
this of r'ice,

While this office, and the great ma jority
of the county tex payers would be person=
ally gratified to e in & position to de=
feat the above claimants, yet it appears
that the law and the facts are in favor or
the claimsnts., Jince the claims involve

a matter of publliec importance to the tax
payers of the ecounty, I desire to know the
opinion of your department end to learn
whether or not it concurs with my own, be-
fore advising the present Juiges of our
County Court with reference to a disposie
tion of the claims,”

We address ourselves to your inguiries in the

order in whieh you number them,

1.

Section 862 lievised Statutes iissouri 1929 providess
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"W¥hat within filve years, W¥Within five
years: First, all sctions upon con=
tractes, oblizations or liabilities,exe
prass or impllied, execept those mentione
ed in seotion 86l,and except upon jJudge
ments or decrees of a court of record,
and except where a different time is
herein limited; second, an action upen
a liability ereated by a statute other
then a penalty or forfeitures third,
an action for trespass on real estateg
fourth, an action for taking, dete

or injuring any goods or chattels,ine
clud!.ng actions for the recovery of
specifie peraonal property, or for any
other injury to the persom or rights of
another, not arisin on contrect,and
not herein otherwise enumerated;fifth,
an action for relief on the ground of
fraud, the cause of esction in such case
to be desmed not to have accrued umtil
the discovery by the aggrieved pearty,
at any time within ten years, of the
fecta econstituting the fraud,"

There 18 not any speclal statute of limitations
in the State of Missour! applying to actioms brought by an exe
office holder of a county against such county. ie do not
find that the guestion of whether or not Seetion 862,above set
out,applies to actions brought by an exe-office holder of the
county against such county to have been ruled in this State,
But in a number of such suits the fact that sueh section would
aprly to such section does not seem to have been gquestioned; for
instance, in the case of State ex rel. Spe ve Leaty 288 S.W,
725, the aetion was one to recover unpaid salaries for the
yoars 1981, 1622, 1923 end 1984, and there was no contention
that Section 862 did not apply.

We are of the opinion that in an action
against a eounty, by an ex-goumty office holder, for
salary that so far ses the guestion of limitation is concerned
Section 868 Revised Statutes Missour! 1929 controls,

2.

By Section 7892 Revised Statutes Missouri 1929, ia
counties where certalin precedent conditions of fact exist, mem=
bers of the ecounty court are sntitled te,
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"s # # # recolve a salary of §1200
per annum to be paid, the eounty,
monthly, in equal monthly installe
monts out of & fund mentioned in

said subdivision (2) of Seetiom 9874."

The legal obligation of a proper county to pay
the members of the coumty court is thus and thereby fixed,
The guestion of whether or not Ly accepting a portion of what
the law provided the members of a county court were entitled
works an estoppel sgainst such members thereafter cla the
proper anount due them under the law, was discussed in p
eiple in State ex rel Summers v, Hamiltom 312 do, 157, being
an action by & clerk of the circult court to compel issuance
to him of warrants for a certain portion of his salary thereto-
fore uncollected by him, It was contended that, having
theretofore accepted a portion of the salary due him, the cire
ocult clerk was estopped to thereafter mske claim for the unpaid
portion of the salary. The ‘upreme Court of Missouri, at
page 172 of the opinion salds

"Having reached the conclusion that
relator was entitle d under our Com=
stitution and Statutes to §$1950 per
annum &8 his salary, what has transe
pired to cut off his right te recover
the difference between the above anxount
end the salary of §1600 paid by rese
pondents?

The Coumnty Court of Crawford County was
not vested by law with the power to com=
promise relator's rights and compel him
to accept as his selary less than the

law allowed him, The county court was
simply required, in the performance of

a purely ministerial act, to issuwe
warrants to relator for his momthly
salary, based on the population of sald
county, as detersined under the fore=
going law, In so doing, 1t was not asct~
L:f icially. (¥arion Coumty v,
“hillips, 45 do. 75; State to use Care
roll Co. v. Roberts, 60 Mo. 402, 62 No.
3883 Cole Coumnty v. Dallmeyer, 101 40,57}
Spars v. Stone County, 105 Mo, 236j

State ex rel, Christian County v, Gideon,
158 Mo. 1, ¢. 3383 State ex rel, v, Diemer,
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885 uc, 3363 State ex rel, ioss v, Hamile
ton, 2860 8. W, 468.)

Ve are of the opinion that, on the undise
puted faects, the doctrine of estoppel has

no place 1n the cease, the conclusion reae
ched by Court in Banc, speaking through
Graves, J.,in State ex rel, ioss v, Hamilton,
303 o, 302, 260 S, W, 1. c. 471, is appli~
cable to the facts in this case, and we
hereby adopt the same, as followss

tIf there was the legsl obligation upon
Crawford County to pay relator at the
rate of {1950 per year, as we have ruled,
then there is nothing in the conduct and
acts of relator which cecasioned ssid
county through respondents to act to their
detriment, or to chenge its position teo
1ts detriment., At most the county only
partially discharged a h?l obligation,
The partial payment of a legal obligzation
is not paymemt In full, and does not dise

e the debt, (Zinke v, limccmbees,876
o . e Co 666,206 S, We 10)

Upon the factes no sct of relator caused
Crawford County, or respondents, its
agente, to do snything te the detriment
of the coumty or to themeselves, as its

ts, There was simply & part peyment
of & debt which the county owed under
the law,®' "

A dobt 1s not pald until it is peid in full, com=
promised er settled, From your letter I take it there 1s no
question of compromise or settlement invelved im your contro=-
versy., The members of the county court simply feliled to cole
lect what the county owed them under the law,and in that situa-
tion we are of the opinion that ostoy{ol does not lle against
such members of & coumty court to colleet the unpaid portions
of thelr salaries, unless some portion of same may be barred
by the statute of limitatiomns,

In Fellows v, Dorsey 171 io, App. 289, the Kansas
City Court of Appeals defimed "gravel” as,

"Small stomes, or fragments of stone,
very smell pebbles, often intermixed
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with pertieles of sand,”

#e know, of course, that the words 'stones' and
'rocks! are often used interchangeably.

The statutes of the Ztate of Indlana authorized
the building & rallroad of & branch line extending to lands
eontaining building stone, In the case of Cottrell, et al,
ve Rallway Co, 138 K, E, 504, & rallroad company in the State
of Indians undertook to extend its lines, under the statute
above referred to, to gravel beds., Its right to do so was
uﬂ;u by the court, The court at page of the opinion
salds

"oravel consists of stome,nore or less
broken up and disintegrated,and 1s used
axtens ively for building purposes,
Building & branch line extending to
mineral lands containing vel, less
than 50 miles from the main line of
the railroad, is therefore authori zed
bty the statute, Buns' 1914 ,50c,.5425;
hots 133'.8.63.9.100.

In the case of Dione v, West Paris bBuilding Asso=
clation 126 ke, 454, the court had under consideration the con=
struction of & bullding comtract. Referring to the meaning of
the word ‘stone' the court zaid that,

" The word 'stone' as ordinarily used
refers to small pima or nndmmy
sized plsces of rock."”

it is our opinion that the term 'rock publiec roadst
a2 used in Section 7802 Hevised Statutes Hissocurl 1929, was end
is sufficient to cover and include what 1z Imown as graveled roads,

4.

It is too elementary for discussion that a law has
no efficacy before its effective date, so that the amendment to
Section 11808 Revised Statutes ilesouri 1929, by laws ilssourli
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1933, at page 369, did not affect in any way the provisions
of the above secction prior to the offective date of the 1933
law,

(n the facts submitted by 10‘ the population of
Pettis County, se far as your questiom is concerned, should

be ascertained under and by virtue of the provisicne of Seow=
tion 11808 Revised Statutes Missouri 1929,

Yours very truly,

GILEBERT LAMB
Asslstant Attorney Gemeral,

APPROVEDs

Theting)
Attorney Gemersl,

-GLsLO




