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CO'uN'fl COURT: SALARIES: LIMITATIONS: HIGHWAYS: Suit by ex-office 

ho1dor governed by five year statute of limitations. 

Ex-office holders are not e stopped to claim back 
salary. 

Rock public roade include gravel roads. 

Section 11808 Revised Statutee Missouri 1929 to 
be used 1n estimating population until effective 
date of Laws 1933, page 369. 

eptcs r m, 19M 

Honorable Henry o. Salveter 
Prosecuting Attorn-., · 
Sedalia 
• taaouri 

Dear Mr . ~alvet r a 

!bia Department acknowleda•• reoe1pt o~ your let• 
ter dated Septem~r 14, 1934 ae tollcwas 

0 Two 8U1ta a l nat tbe County of Pettie 
ha'fe l'ftc.ent1y been t11od behalt ot 
t wo • • County Judg••• Who were e~r• 
c4 ou.r Count7 Court tr JanU&PJ 1 •1929 , 
to January 1 .1931 . SiDoe JanU&r7 1,19~1 , 
Judges ot tbe Count7 Court 1n Pett i e 
County have drawn a aalu, ot 2500 • 
7•ar UDder otlon so;a • s. Mo. 1929. 
The olatae on bebalr ot theee u • judgee 
are ror 1800 a Jear, aa road ower eera 
tor tbe year• 19~ aDd 1~:50, und.er Sec• 
t1oll 79g2 R. • a.o . lGQg. Thla ..... eo• 
t1on had beell tbe law t or ••••ral yeara 
prior to 1929. Section 7aga atore•a1d, 
tnterp~ted with ot!on 11808 R. s. o. 
1929• gave ~ett1a Count7 a populat10D ot 
bet ween •••enty aDd e13bt7 thouaand,dur• 
1ng the 7M.r8 1D ~·ttCJD. Ia 'be•• 
7eara the County alao bad more tban two 
J:nn¥1red ailea or peYed• -.oadam1&e4 aDd g:;••led pub~lo roada. Pett1a COUDt7 alao 

a total taxable •••ltb ot <71'er 
ss.ooo.ooo and 414 not c011ta1D a o1t7 

ot the f 1rat cla a . above naae4 eu1ta 
were tiled 1D our C1rou!t Court the lat• 
ter part o f June.l9M . 

In pr epar the 4et'enae ot tbeae oa••• 
on behal t' ot the CoUDt7 • aDd cone!der1ng 
whether a aet tle nt &houl4 be -.de ot 
tbe olu ... I rea ct1'ull7 pet1t10D ;rour 
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departaer~.t tor an op1D.ion w1 th r~er­
eDoe w the tollowlDg queet1o , ccm­
oerntna aa14 oaaea. 

(1) Doea an :.t• otflce holder. of a 
oouaqr • have the ~et1 t of a t1ve 
7e&r ~r od wlth1n &1ch to t'11e h1a 
olata ap!Dat the oountJ for back 
.. lUJt 

Seotloa 868 R. s. • 1gn allowa a 
tlYe 7ear per!od trithlD mlch to aue, 
ln oaaee ~ • •u aet1cm upcm a llabU-
1t7 eJtM'-4 b7 a atatute other tbaD a 
peD&l.t7 ol' a torte1 tuPe. • I aa uaable 
~ t!.Dd arq otbar etatute which 11111 ta 
ola1u a 1D.et a couatJ tor a 1•• per­
iod. ~ eottOD ll416 ·R. S . o. 1G29 
l11d.te ola a tnat tba State to a 
per1o4 ot two 7ear• • tut 1a rq oplD!on 
thta doea not applf to ola!lla aga!Dat a 
ool.Ult,.. You w111 obae.rve troa the abcwe 
etate nt or taota that the suit aa 
tiled tour and halt reara atter Deceabe~• 
lGaG. Oounael tor clas.-zrta agree tbat 
the aalar, ror the flret al;c ODtha ot 
the 7ear 192i 1• barred uaSer tbe .tl•• 
Jear atatute. • • wbet.Mr or nQt 
olas.-ta could recover tor tbe tb•t 
au IIIZtlae of the Ie&r 1~2V 1a not aD 
lane ill thla lllqu P7• 

( 2) Tb8 aeocad queatlcm 1a a Are olat.­
aata now ••topped to ••••rt t~lr clata 
tw baok aala17T Olal•nta, u ju4gea 
~ tu OouatJ Court and aa .-bera f4 
the beaN ot rc.4 over ... re • were the 
orttoen wbo wrote their oa P*7 obacka. 
~ Md a.baolute oppol'tunlt'J to pq 
t~••l••• Wbat waa due t~ UDder the 
la. Tbe taot tbat tbef 414 BOt tab 
tbelr JMae7 at the tS.O 1' waa 4ue la 
•tlnl7 tbeb oa fault. A.a a .oral 
propoa1 tloa. 1 t a e... unjuat that t}WJ · 
ahoulcl now be pei'Jil t ted ~ after t!llae 
lo 7eara • to co. 1B aa4 uk to~ 
Uw1r pa7. However • u • legal propoal• 
t.iOJl- which or coura• so~•ru. 1 t app-.J-8 
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to • that the t'ollowmg ·oaeea lq 40ft 
tbo l'llle that 1t the law gl•" a count, 
ot'1'1c•l' a aalal'J'• tbat he la entitled to 
collect the full oaltr7, an4 ••en thousb 
be aecepta a csaller awa tbaD tbe law al• 

· latJa, tbat hAt ma.7 l ater 48:l•Dd aid oolleot 
the t ull amount to whtoh he ••• or181n&ll'J 
ent1tle4t 

State ex rel.. • v• Haldltcm,aa . 167 , 
8'79 • • " · :5:1 
St te ex rel. • •· 11too, 260 • • 666 
State ex re~. •V• Lud4er, ass s. • .11 
3tate a rel. •v• Gr1Datead 1 282 s. w. 71&. 
State ex rol . • v• P1ahar , 282 s .. w. 726 
Stato ex rol . -•· Bookle-.n, 240 s. • 208 
State e.x r el . ...... 1le)', 2'72 a. w. Q2l 
State ex rel . - •- Curdy , 282 8 . • 722 

(3) The third 1s•• 1a ·whether or not a 
publ ic a:•v 1 d road, and being an aU 
••ather s-oad a£ all aea sona ot the year. 
ea.ea w1tb1D tne quallfleatloaa preaori• 
be4 ln Seot1on 7sga. a!'oreaa1d . Sa14 
Seot1on provide• • 'and which now ha'Ye or 
-.., heraatter have ore tbul tYo huD:lred 
atlea ot maca4amize4 or 'o:J publlo ro.a4a.' 
The pb.Nae 'roc'- e bllc ro a' woul4• lD 
the op1111on olh!i ol?loe. an &D1 rete I' 
to a road wb1eh ha4 autt1c1ent hard ~rrac•• 
to be av&llablo and open to public tr&ttlo 
at ·~ a.gt aU ...... o r the 1•a.r • uader 
all weather c0Dd1 tiona. 111 117 oplnlota a f:"'h road 11h1c.b was an all weather roa4 

o.P a aoaaona c011ea wt thLD the an1.ng. 
'roof publlc roada. • llow ~or, I will ape 
prec ate ;your 1Dtor pntat1on • • to t hat 
queatioa. · 

(-1) The fourtll question la wbetbor or 
not Pettie Couat,. during tha J"ear• la 
quea\10111 had a populatlOD ot aor• thaa 
&o.ooo. T1'Mt actual or ceDI'\UI populatl• 
o~ Pettla Count,. dm-1Dg the 7eara coa­
cerDe4 waa la •• t.b&ll 5011000. ow•••r, 
Section 11808 R. s • ..ao . 1929 expnaal.J 
p.rovl4e4 that the popo.latt oa ot all 
cOUDtlee for the purpo••• of determintas 
the teea or aala17 c!ue a ofnoer.moul& 
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be determin&d and ucerta1ned by lllll• 
t1pl71D8 the h1ghoat nuaber ot votea 
caet at the laat ~ev1oue geneNl eleo­
tlon bJ tlve. It 1a the oplDlon ot 
thla ott1ce that the population ot Pet• 
tta OOUllty- tor tlw plU'pote ot clete 111• 
!.ng \be n.laPJ' of tbe boal'd ot roe4 
o~oraeera dur1D8 tiM ,.ara ln queetloll 
1a 4ete~ed b.J tbe aulttpl 1oat1aa 
atthod aDC1 1a not t o be 4etel'II1M4 bT 
the aotual cenau . Aa a bo..-e atated 
Pett1a County bad a populatlOD~r 
the termJ oi Soot1on 11808, o~ over 
10 ,ooo. It 1a the op1n1on ot thia ot• 
flee that tbe right ot tbe ola~ta 
to pNTa11 1a 4eterm1ne4 upon tho p.-.. 
vlelone ot U. law ao lt ••• wr1ttea 
and enated c1ur1og the Je&re in quoet1on. 
'fbe tact that eotlcm llt:!OB • • ~n 
waa re~le4 aDd • new aeet1on ~ted 
boarlag tho number 1n t he lawa ot 
1 Q~, page M 9 • w.Mreby the pol)Ulat10D 
ot a count, la determined aolely by tba 
laat c1eoenn1al c naue of the Un1ted Statd~ 
c ot bave a r.troaetive toree and • f eot 
againat the elas.-nta 1D tt. op1D1on or 
tb.la ot r tee . 

lih1le thla ottlce, aDd tm gNAt -Jor1t7 
ot tho ooUDtJ' tax p&J'era wcml.d be poraon­
a117 gratl.flod to 1D a poa1 tlon to de­
t .. t the above ol.atwnta • 7et 1 t appean 
that the law an4 the facta are in tavor or 
tbe cl•twnta. 3lnce tbLt olai 1nvolve 
• •tter or public blponanoe -.. the tu 
PaJ•r• ot the oount,., I d••1re to mow tbe 
oplnlOD ot 7011r 4epartmont and to learn 
whether or not 1t OODCure wlth rq own. be­
t oro a4v1a1ng the present Judge• ot our 
COUDtJ' Court •1 th reterenee to a 41apoal• 
t1cm ot the cla1ma." 

We a44re•• ~••1••• to 7our 1Dqu1r1ea 1a tbe 
oM.er 1D whleh 7011 nlmlber the .. 
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8 Wbat w1thln t 1Ye yeare . 1 tb1ft ~1Ye 
7•area lrat, all aotl na upon coo­
tract• • obl1gat1one or l1ab111t1ea.e:­
pr••• oP 1 . lied , except t ho • ntlcm­
ed 1n eeotto 86l , and exc t upon jud 
~~~~mte or decrees ot a eourt of reeCWtd• 
and except where a d1t~erent t ta 
herein 11 ted J second , an act1on l:p«m 
a l1ab111t7 cr eate4 b7 a atatute otber 
than a penal t7 or fortel ture J third • 
an action for treapaaa em real eetat.' 
tourth, an action tor tekhtg , detat.Dlq 
0~ 1Djur any sood• or cbattela ,1n-
clud1D8 aet a tor the reco.ery ~ 
apec1.t1e pereonal pl'o!)ert7, or tor 11117 
other 1n.fur7 to tbe peraoll or r1 ta or 
another, not ar1•1n·· an contract,ana 
not herein otherwiae eDUmeratedJt1rtb. 
an aot1on tor r oltet an the UD4 ot 
h'alld,. tbe cau • or ac t1oD 1n euoh case 
to .. de ed not to •• accrued UDt11 
the d1ecoYery b y the r1eved party, 
a t &nJ t~ w1tb1n ten years , of tbe 
facta oonat1tut1ng the trauo.• 

There 1a no t an7 epec1al •tatute of l1ll1tat1QDe 
1D tbe State or tiaaour1 appl ying to aot1cme bJ'ought by u ex-
ottlee holder of a countr aga1nat auch cowat,- . ··e d.o not 
t lnd that UU. (peet2cm of whether or not eot1on 862,above ••• 
out.appllea to act1011a brought b7 an ex-o1't 1ce holder or tts. 
ooUDt;y apl.nat euch coUDt7 to ha"Ye been rul ed 1n t h1a State. 
~t 1n a nuabel' or auch eulta th t act tbat auch section woul4 
appl7 to auch action doea not •••• to bave bee queet one4J ro• 
1natanc•• 111 the caae of State ex rel . Sperrr v. Boat7 288 s.w. 
78&, tha aotlon ••• one t o recover unpa14 aal artee tor tbe 
7eara 161, 1922 ~ 192Z &Del 19e. ~ and thore waa no contentt• 
that 8eot10D 862 414 not a ppl7. 

e aN ot the opinion that 1n an otlon brougb' 
agal.Dat a oOUAt 7 • bJ 8D u-ooU11t7 ott1oe holder, tor UD.pa14 ••lu7 that ao tar ao the queaticm of 11a1 tat1an 11 coDOenae4 
S..t!Cil 818 Bertaed S tutea Jllaeou.r1 19n CODtrola. 

a. 
87 8eo\1on vege Re•1•e4 Statutes aaour1 1928• la 

oountlea wbere ee.rtaln precedent ooDdl tiona ot t'act ertat , ..a­
bera ot the coun~ court are enti t led to, 



• • • • reoe1Ye a ealar7 ot t 1200 
per &DDUII t o be paid• ~ the eolJiltJ', 
JDODt hlJ • in equal montbl7 iDa taU• 
• nta out o~ a t UDi Mnt1oaed 1a 
aa14 aubcliY1a1ao {I ) ot Seotloe es7,.• 

The legal obl1 tloo ot a proper oountJ to pq 
tbe -bera ot the OO\IIlt"f court 1• tbua an4 tberebf tu.l. 
The q.ueattOD ot whether or not bT aeoepttq a port10D or what 
tbe law pronded the aellbera of a coUAt}> coun were ent1tle4 
worka aD eatoppel agalnat auch .abera tureatt.r cla1JI1.q t~ 
proper ouat 4ue tbaa UDder the law, na 41aclltlaed. in prla­
otple 1n State a rel su...ra • · lltOD Sli o. 157, betas 
u a-ction bJ a clerk or the otrcui i ooun to a_,el laauaDOe 
to h1a o~ _,.....uta trw a oertaln portion ot .bla aal.&rJ tbereto-
tore UDoollected by b.la. It waa cODteD4ed that, ha•!Da 
tmretotoN accepted a portlOD ot the aalar, clue b.ba . the o1r­
ou1t clerk n• ••topped to therea.t\er JUke cla1a tor the UDpa14 
portion ~ the aalar,. The ... upre.e 0~ o.t 111aaour1 , at 
paae 172 ot the op1n1on aa141 

"Ha•tDa reached the cODclua10D tbat 
re~atOJ' waa entl tlt 4 -.mder oar a_. 
atl tut1oa az:d Statute a to t l&IO per 
IUUllJa a• b11 l&lal'J . .. t batl tran•­
p1re4 to eut ort hta right to reeo••• 
tbe 411"tereltoe betweeD the aboYe oUDt 
aDCl the •alarJ ot 600 pat4 bJ re.­
pODlentat 

1'be Oolmt'J Court ot Craw1'or4 Couat7 wu 
not veated bJ ln wl th tbe po"r to ._... 
prc.tae nlator•a r1sht• aDd ec.pel hSJI 
to aecept aa h1a aa1ary 1••• than tba 
law allowod hl.a. The count7 court ••• 
a1Jipl7 Nqube4 • lD the per~oJWDM Gr 
a purel7 ~atertal aot, to la ... 
wu-l'Ulta to relator tor h1• ..,.tbl-7 · 
aalai"J, taeed on tbe population o~ •ald 
coUDtJ• •• 4ete l ned UDder tbe t ore­
golafS law. Ill eo doing , 1 t waa a.ot ut-
1ag lu41clall7. ( 1cm ColllltJ Y . 
t hilllpa , •a ao . 76J State to uae Car­
roll Co. v. Roberta. 60 o. 608, 82 Mo. 
S88J Col e CoUDtJ v . l>alllleJ•~ • 101 o.5'1 J 
S,... • • Stcme COUDtJ• lOS Mo . 236J 
State ex rel . Cbr1at1an COUDtJ •• 01deoa. 
la& Mo. 1. e. 388J State ex Nl. •• D1e .. r, 
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SU ~o . 386J Stato u rel . Moaa v . Bald.l• 
tan, 260 s. • '66.) 

e are or the -opinion t hat , 011 the UD41 .. 
puMcl tact•~ tho doctrine of eatoppel baa 
no place 1n the caae. the coucluaioa rea• 
obe4 bJ> Court 1D Bane, apea k!Dg through 
Ora•••• J . , in Stato ez rel . ••• ..-. llaldl toa, 
80~ Q. soa, 260 s. • l. c •• 71, 1 appl1• 
cab~ to the tact. 111 th1e o•a• , aDl we 
ho"'bJ adopt the .._. • • • tollo••• 

t it then aa the lepl obllgatloe upOD 
0JIIlw1'ol'd. COl.lDty to 1'*7 PelatOJII at tM 
nte ot 1950 por 7ear, •• •• baYe rule4, 
then tbere 1e noth1Dg 1D the cGDduot and 
aota or • ol&tor which o.eaeloned adcl 
oouatr ~ reapOD4eDta to act to t~1r 
4etr!Jacnt, or to cbege tte poa1t1on to 
lta detr111ent . t moat the OOUilti 0nl7 
parttallJ dlacbarg~ • l •sal obl sat10D. 
the pgtlal pa,.ent ot a l e 1 obl1 tioa 
18 DOt PAJ114Dt 1n tun, &orl dot 8 DO\ 41..­
obu'g• the debt. ( Zinke v . ccabe•• ,171 
Mo. 1. c . 666# . 205 s . "• 1.) 

Upon thO tut. no act or ••lator oauae4 
Cra.wtord County, or NapoD4eata, lte 
agenta, to do tm7th1Dg to the 4etrblellt 
ot tho oouaty or to theaael •••, u 1 ta 
agenta. 'J.'hore wu e11tpl7 a part p.,..at 
ol a deb' 1lb1oh tiw countr owed UD4er 
tho law.' • 

A 4obt 1a not patd untU 1 t 1a pa14 1D full ~ c~ 
pradeed u ••ttle4. PJIQIIl JCM.tr lett.r I take it then 1a no 
queatlOA or OOJIProaiae or ••'tle-nt 1uo1Ye4 1ll 70\lr ooatro­
v•ra'7• the aelllbera o r the oo\UltJ coun a1ap1J" tailed to col• 
leot what the oount7 owed tha uad.er the law ,aDd 1n that at tu&• 
tlOD we are ot tbe op1n1<m that estoppel doea not lle aga!ILat 
auoh aellbera ot a oouat7 court to colleet the UJJpat4 port1oaa 
or their aalarlea # unleaa eo-me por,10D ot .... -7 be barred 
by t1le atatute ~ llaltatlou. 

In Pe l low• v . Dor••7 1 '71 • App. 289, tbe &anna 
Clt7 Court et Appeal • 4et1a.4 °sr&••t• ••• 

" SMll •tODea . or t.._au ot eton•, ••rt aaall pebble a, often tnt•rmlaecl 



-a- Sept ember 20 • 19M 

w1tb part1c1Be of sand. • 

• kr:uJ•• ot courae , that tho worda •atOAea• azd 
t rock•' al'e otto uaed. 1ntoro.baD8eablJ. 

'1'lw atatutea or the State or IaU.au aut.b.or1ae4 
tho bullclS.Ds 1>7 a rallro84 or a bnnoll llne •«~41Da to laade 
oontalalDg building atone. In tho eaa• o1' Cottnll. et al. 
Y. Bailny Co. 1~8 • · x. SO. • a railroad ooilapul,- 1D tts. StaM 
ot ID41- 1UdeJttook to eatold lta 11nu.e \Uider the aktute 
abo•• reteft'ed to , to graYel beda. Ita 1'1 t to do eo wu 
upbe14 b7 t.ba couJtt. The oowt at p~ 60S ot the op1n1oe 
aa1dt 

n~~••l conalata ot atone,more or leee 
brobD up and cllalll:frate<l,and 1e uaed. 
.extena1••17 1'w bu1 q pvpoaea. 
eutldlng a bNnch 11Jle exteDd1Dg to 
atneftl land• conta1D1ng ~vel, loa a 
than 50 llllea t rom the •fD liDo ot 
the Nll.road, 1a theret'oH author! ae4 
b7 tlle. etatute. Bufta' 1914,Seo.M2&J Ao'• 1888 ,c.63 ,p.lOO,• 

Ia the oue ot .Dlczo • · eat Parl• Bu.1141D8 Aeao­
o1a'1~ l.a6 Me • 466 • the COlU't t.4 \Uider cone1deratlOD the ._. 
etru.t10D or a bu.1l4tDg o tn.ot. aetonaJ.Dg to tbl ••iDa fd 
the w01'4 • etO!le' tsb.e court na1d that 1 

" The word •atone' •• oN.taar117 uae4 
rerer• to amall pl eGee or moderatel7 
alaed plecee o~ rO!-·• 

It la o~ opln1cm that the tera 'rock publ1o roe.4e' 
aa uee4 1D Soot ton 7808 aevtae4 Statute• Jl1e aoul'1 1818, ... aDI 
1a ·andt1oS.ODt to co't'er and include wbat 1• JmOWD •• gM-veled. rolad.e • 

•• 
It la teo •1-t&rJ tor 41eouae1oa that a law hu 

DO ettloaq Mtore tta ett .. tlYe date, ao t•t the •ect-•• to 
Seot1on 11808 ReY1ee4 Sta\utea JO.eaoun :tele, bJ l••• t•eolld 
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1933. at page seg • 414 not atteot 1n aD7 wq th• pPCW1e1oa. 
ot the abcwe aeot1on P71or to t he e!'t eotive date ot the 1938 
law. 

OD th• .taote aubra1tta4 bJ 7ou the popula,ton ot 
Pett1e COUAtJ • ao tar u your queat1oa 1a coDC•"*'• ahou14 
be uoenatned unc1er an4 b,. •1rtue or th• pro•1•tone or Sec­
tion 1~808 Revlaed atatutea f aaour1 1G29. 

GIL RT U 
A•alatant Attorae,. Qeael'al, 

APPROVED& 

(letlag) 
Attome, G.-Nl . 

GLaLO 


