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l i able for p a y i ng out money of district upon con­
tract en tered into i n viol ation o~ Section 13 
of Article XIV of t he Constitution of Missouri. 

l.lay 26 , 19 34. 

1lr . Henry c . Sal veter, 
Prosecuting Attorney, 
Sedal i a, Uissour 1. 

Dear Sir: 

We are acknowledging receipt of your l e t t e r in 
whi ch you inquire as follo~ : 

"I would much apprec iat e an interpret&­
tion from you r office wi t h reference t o 
tbe following question: 

Can the r ·oad commiss ioners of a special 
road district, or ganized under Art i cle 
9, Chapter 42 , of t he aevised St atutee 
of ' issouri for 1929 , ap~oint aDd hire 
a son o~ one of the commissione r s to 
perform services on the roads of the 
district ? 

If such employment 1s in viol~tion of 
Section 1 3 of Article 14 of t he Consti tu­
t ion of Uissouri , would the co i se i oners , 
or any of them, he personally liabl e to 
reimburse money t hus paid out to the road 
dist rict, assuming t hat the rela.tin 
empl oyed did perform bonif i ed services 
dur ing t he course of his employment? 

Th is question has frequently been 
call ed to my attention by road commis­
sioners , as wel l as citizens of the 
Oounty . It 1s my personal c:p1nion tha t 
suob employment i s in viola t ion of Sec­
tion 1 3, Article 14 of the Consti tution 
of Mi ssouri . Ho ever, 1f t he rel ative 
employed render s bonified ser.ioee and 
assuming t hat the p ay i s fair and r eason­
able for the serY1ces perf ormed, I am 
anxious t o know whether or not any mem­
bere of t he road distri c t woul d neTer­
t hel eas be responsibl e to reimburse t he 
d i s t rict . • 

Sect ion 13 of Art i cle xrv• of t he Constitu tion of 
~· i ssour1 prov i des as fol l ows : 
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wAny public officer or employe of t his 
State or of any political subdiYision 
thereof who shall , by Yirtue of s aid 
off ice or employment, haTe the r igh t to 
name or appoint any person to render 
ser.ice to t he St ate or to any poll­
tical subdiYioion thereof, and who 
shall name or appoint to such service 
any rel ative within the fourth degree, 
either by consanguinity or affinity 
shall t hereby forfe i t hie or her o~fice 
or employaent . • 

!he Supreme aourt in the case of State e• in f . 
licKittriak Y. Wbittle, 63 s. VI. (ad) 100, held that a 
school director Who TOtes to employ a relat1Ye related 
wi t h in the prohibited degree subjects himself t o f orfeit­
ure of office, the Court saying a t page 101: 

•the amendment i s directed against 
officials wbo shall haTe (at the 
time of the selection) •tbe right 
to name or appoint • a person to office . 
Of course, a boar d acta through its 
official members, or a maj ority t hereof. 
If a t the time of the selection a mem­
ber has t he r ight (power), either by 
casting a deciding vote or otherwise , 
to name or appoint a per son t o of f ice, 
and exercises said r igh t (powe r) in 
faYOr of a relatiYe withtn the pro­
bib! ted degree , he Yiol ate-a the amend­
ment. ln t hi s caae it ia admitted that 
respon~ent had such po er a t t he tlme 
of t he selection, and t hat he exercised 
it by naming and appointing hio first 
coua1n to t he position of teacher of 
the school in aa i d district . " . 

The road district is a political subdiYision 
of the State so aa to come wi thin t be limite of t he above 
section of the Constitution. It i s e id in State e.z :rel . 
Y. Thompson, 385 8 . w. 57, 61: 

•The dist~iot when organized 1a a 
municipal corporation, not in the 
limited sense applied t o certain 
cities , but in the general sense in 
that it exercised governmental tunc­
tiona. It is a poli tioal subdiTieion 
of the State. St ate ex rel . t i nder 
Y. Little RiTer Dr ainage District, 
336 s. • . 848. " 

It will be seen from the foregoing , therefore, 
that a r oad commiss i oner who votes to anuoint or hire his 
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son to pe:rtom s-ervices for the district has violated the 
above constitutional p-ov1sion, and has made himself 11&ble 
to have his office forfeited. 

You next inquire whether the commissioners 
would make t hemselves personally liable 1t they paid t he 
son for tbe eer-.1oes perto:rmed. We believe t hat the con­
tract entered i nto where t he commissione r appoints his 
eon is an illegal contract. The intention in tbe adoption 
of section 13 of !rtic).e nv 1s evident in every wo :rd. 
The ouster of the d irector is the correction of only one­
half of the eYU . To per mit the related employe to r etain 
t he benefits of the vicious contract would be to defee.t the 
purposes of the amendment. The appointed person, in our 
op inion, woUld not be able 'o enforce the illegal cont:ract 
against the district. Since the contract ie illegal,as 
being made in direct conflict with the provisions of the 
Constitution, t he commissionen would haYe no legal right 
t-o pay out the f u nds of t he district upon the 1llegal 
contract. If they do pay out money illegally they make 
themse-lves personally liable. In the ease of lnox County 
v. Bunolt, 110 Mo. 6?, it was held tbat the Judges of the 
County Court were l iable to t he county for the diver sion 
of tbe county eehool fund tor other t han county school 
purposes, even t hough t he diversion was by mistake and 
the county received the benefit of the money mi•applied. 
t he Court said at page 75: 

•the use of the fund for tbe pay­
ment ot ordinary county debts waa 
an act in d1rect 1~1olat1on ot the 
aonetitution and laws c:reatins that 
fund, and was , therefore, nothing 
eho:rt of malt eaaa.nce. That th-e 

_judgeS would be liable in- a prl..-ate 
suit to persons eepec18lly 1njured 
for such a violation of 1~ is cl ear, 
and we can aee no rea.aon why they are 
not liable t o t -he county. • 

J\pplying t he rule announced in the above case 
t o your inquiry 1 t must logically follow t b.nt if the county 
court would be personally liable for a diversion of funds 
where 1 t •as done by mistake, certainly they would be per­
sonally liable for money paid out upon a contract which 
was e2eouted 1n direct violation of the State Constitution. 

It is t herefore t he opi nion of this Department 
tha t it a road commissioner votes to elect or apooint hie 
son to render service to the district, the contract enter­
ed into between the district and the son is il l egal and 
unenforcible, and if the district pays,out of the distr ict 
treasury, funde upon t he illegal contr act, the road commie-
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s1onen would be personally liabl e to refund t hat money 
into the treasury , regardletss of whet her the services 
were performed or the amount pai d was reasonable. 

Ver y truly yours , 

FRANK W. HAYES , 
Assistant Attorney General. 

APPROVED: 

Attorney General. 
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