
/ NEPOTISJ4: ~e. 13, Art. XIV, Mo. Constitution does not apply to appoint­
ment of onets self; 

Employment of one's self by school director to bransport 
own children to school does not forfeit office and money re­
ceived therefor is not embezzlement under provisions of 
see •. 409r R.s: 1929; pr osecution · under Sec. 4090, R.s. 1929. 

Karch 1, 1 ~34 .. 
3.s 

Bon~ 3ames H. Busae~l. Jr., 
Chilhowee, 111asourt. 

Deaz Senator: 

This d•partmen~ acknowledges receipt of your letter 
ot ac:a.e ti.llle ago,relattve to a aobool problea in Chilhowee. Which 
reada as follows: 

"1. Ear-l B. Coe 1a now and bas been :tor a 
number of years a member of ~he Board or 
Educetlon of C. D. {j2, Chilhcrtree, Mo. 

The Board of Education daring this time haa 
employed ltr . Coe \o transport his own children 
from his home to school, paying him tram 
school tunds by warrant, a.eve.ral hundred 
dollars tor thia serTice. 

~ueet1on No. 1. Just what de~ee ot relation­
ship d.oes Mr. Coe bear to himael:t so tar aa 
section 13, artlcl• 1• ot ~he Conat1tutton 
applies to the case? In other worda, could 
Mr . Coe vote to employ hiaaelf to r ender ser­
•1ce to 'the- d i a,triot and not f'ortei t h1a otriee 
b:y ao doing. but ahou1d he -vote to employ bia 
t'ourth couain he would toJ"fe1t ht a o:t't1ce? 

~eat1on No. 2. Is such em.plo)'Sent as not•cl 
aboTe a Tiolation or section 9S&O, n.s. Mo. 
19-at! It ao, does aueh violation carry with 
1 t torte1 ture o-r oN'ice' 

Q,uest1on No . S:. IZ auoh eaplol'JD:ec.D-t was a 
T1olat1on ot the law, -• the e.xpend1ture ot 
the a~hool to pay tor such hire a miauae and a 
d1vera1on ot acho~1 tun4•! I refer you 1n par­
ticular to sectlona ~and 40~1, a.s . uo . 1929." 



/ 

/ 
Bon. Ju&aa B. RuaeU 

_.,. 
Karoh 1, 1"'• 

Queaticm Bo. 1. Section lS ot J.rt1ole XIY, be1BC wbat 1a 
o•Jt' tuael the -.epott• aMtt•• ,, pn...t4u aa tollon: 

•ADJ polte otT1oer or -.plop td thia 
State or ot QJ poll tioal e041 Ylal01l 
theroo~ • *ball. 'b7 •trtue ot .. 11 
otn.•• oz ~loJMat, h••• the rt&tt.t to 
~or appolat &1Q' p•raoa to re4er aa-­
Ttee to tbe state or to .. ,. po11ttoal 
eubtinaloa ther.t, ad who ehaU .-
or appobt to ~ell aernoe UJ nlatt•• 
wltbla the tov'h tea:rc-, et~ear b 7 
•oa-pla1 ty or attlat ty • eball t erdT 
hl't'ett hta or her otflH 01' •plo,..at.• 

.&.a •tatel to J01l ftrklly, aeh•l ~ora are J;Mblie ot­
tl~l the ae,ott ..... ttoa thereto~ appltee ~ aehool 'oar&a~ 
Aa to the Hla\1o1Uiblp Ill". c .. )ee.n to lllll•lt ao tar •• the 
aepetl• aHt1QJl ta ••••net. w an et the opiat • that thla 
••tloa •••1• ao1~ wlth the ca••~.loa ot a per.oa ba"flq tM 
&JPOllltt n po1rer appetatiq uotU. p•- ralate4 to Ilia w1 thS.Jl 
the fourth a.., .. , aa4 baa DO applleatloa to the appolat..nt ot 
the,. ..... bl ... lt. It la· theNton. the optat• ot thla 4e~n-
aeat tbat &&14 ... tt.• 4oea aot awlJ' la the tutut eue~ 

It ar. coe •plo,.a ht .. elt. he wou4 t.e nola,tq a .. t101l 
iMO, R. s . Jlo- ltal, the per\laea' part of 1d11oh la aa tollon r 

tttfe a-..ber of UJ' pa~~t• . Hllool bCMlM 
of .. ,. •tt7, u.a • nllap la '1ll• •'•'• ts.an .. 1- uaa ,_,,__n" '"" ... lldle'''•'• llball 1lel4..,. otll• or ~.,...t of pnttt tr.. 
•1& , .... otl• a -•u tllenot ex-
eept ,._ ... nta17 aliA tr ... \JIIar, ftA) 
•1 neetw na.o_.le oo.,••t1• 
tor their Mnle... Pron& .. , ,._ 
e-.--t1oa ot the _.ret&J7 aball 
aot eueM. OM Jual~ &a4 t1ttJ' 4oUan, 
&D4 tNt •~ tb.e treaeu.r aball aot 
ezoee4 tiftJ 4ollan tor &DJ' oae 
JMI"J ..... 

fte ••traot ot hta .-plo_,._t w.-14 be ~•• ... u aet1oa 
to reeOYe• 'll• ao&e7 eo pe14 ll1a woul4 lla. Aa t o whethe w 
aot he wo.tt to•att h!a ora.ee 1a \he e••t he vot ... to •ploJ 
ll1a toarth eoaata, ~1• 4epa.rtaet !sa• hel.4 1a a r .... , optll1• 
(OOJ7 ot ldalall la ••lo.-1 hOI'ewtth) tbat tounh o•atu Q'e aot 
wlthSa \lle 4ePN 1>"111,1-.4 .,. the nepotl- ... tJ.oa or the 
conatttatloa at •taaoali. 

~U• ... a. ~ ... ,toa l'ete.rftA to t• rour ... _. 
...-•taa. I.e., seo. 1110, tM ,.fttaat pert ot wtdeh ta quote. 



Ron. ~ames H. Russell March 1, 1934. 

you in ~uestion No. 1, does not state t hat t he member of the board, 
it he Tiolate the proTiaions ot said section, 1s subject to ouster. 
We therefore conclude that it does not earr.r a forfeiture of the 
office. The result or such a Tiola tion will be taken up in our 
discusaion ot Question No. 3 hereof. 

Question No. 3 . Section 4090, R. S. Uo. 1929 prortdea as 
tollon : 

"Any member or the count7 court, common 
council or boa~ of trusteee, or otfi-
oer or agent or an7 county, cit7, town, 
Tillage, achool towaah1p, school district, 
or other aunicipal corporation, who shall, 
1n his official oapac1t7, willfully or 
corruptly Tote tor, assent to or report 
in ta•or ot, or allow or certtt7 tor 
allowanee, aa7 claim or demand, or anr 
part thereof, against the count7, city, 
towa, Tillage, school township, school 
d1str1c~ , or other municipal corporation. 
ot wh1oh he 1s such officer or agen~, or 
against the county court, common council 
or board or trust••• or which he ts a 
m~ber--auoh claim or demand, or part 
thereof, being tor or on account ot any 
contract or demand or een1oe not authorized 
or made aa proTided or required by law-­
eTery auch person so offending aball, on 
conY1ct1on, be pQDished by imprisonment 
in the pen1tent1arT not more than f1Te 
years, or by a tine ot not lese than one 
hundred nor ~re than tiTe thousand dollars, 
or bJ' imprisonment in the county jail not 
leas than two nor ~re than twelve months, 
or b7 both nch tine and imprisonment . • 

Under th1a section you will note that 1t an7 officer ot the 
aohoal distr1ct willfully or corruptly wtea tor, assents to, or 
reports in fayor ot, or allows or certifies tor allowance any claim 
or demalllll a01inst the diatr1et ot which he is a member ot the board,he 
is subject to prosecution. 

We are ot the opinioD that seotiOD 40~1, R.S . lio. 1929 is 
not applicable to the oaae under diacu .. ion, aa it could not be con­
sidered that llr. coe, 1D reoei rtng the money trom the board or which 
he i a a member, has ebezzle4 the •••·· 

The SUpreme Cour~ or Missouri iD the case ot s t ate Y. Douglass, 
239 uo. 17•, makea the tollow1Dg pertinent comaent (l.c. 680-681) : 



Hon. James H. Ruasell Karch 1, 19M. 

8 There are a grea~ many felonies which 
-., be ca.mitted by public ottioers be­
aides bribery and embezzl ement, to-wit, 
recei?ing benefits trom the depoa1t ot 
public tUDda, Sees. 4558 &D4 455t, B.S. 
1909; corruptly al1o~g and auditing 
claiu, Sec • .aeo, B.S. 1909; U!ll.awtul 
diaburMment ot publ1e moneys, sec. 4511, 
R.s. 1908; tail1ag to pay oYer excess tees 
collected, sec. 45&3, R.s. 1901. It would 
theretore haTe been • ·ell. nigh lapoaaible 
tor th.e General Aaaably to haTe rec1 ted 
all t hese crimea in the Statute ot Limi­
t-ationa, and in ua1ns the bzwact worda 
'corruption 1n ottic•'• they toun4 a 
oomprehena1Te phra•• i ntended to coyer 
eTery claaa ot erim.a Wbioh amounts to 
a telony Wben intentionally c~tted by 
a ministerial or Judicial orticer.• 

It ia therefore, the opinion ot this department that it 
mr. Coe baa w11ltull7 or corruptl7 Toted tor his own emplo)'lllent 
aad ror the otapenaation incident thereto, he would be subject 
to prosecution under Section 4090 R.s. Mo. 1929. 

APPROVED: 

0\'IN : AII 

fidf llotiTTlttck; 
Att araey General 

OLLIVEB W. NOLKlf, 
Aasi atant Attomey General 


