
ORFIOERS:-Under Section4 of Article XIV of the Con~titution of 
Missouri, a person cannot hold office under the United 
States and under the State of Missouri, and the ~ccept­
ance of an office under the United States would vacate 
the off ice of Probate Judge. 

Sen tel!tber 1 3 , 1 9 34. 
FILE 0 

" r . Na t B. Rieger, 
Pro secuting Attorney, 
l irksville, Kissouri. 

Dear Sir: 
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I 
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We are acknowledging receipt of your l etter 
i n ~ich you inquire as fol lows : 

"I 1'!0uld appreciate an official opin ion 
of your office as to whether or not a 
person holding t he office of Judge of 
t he Probate Court in ri ssouri is priTi­
leged to and can l egally be n~ointed 
Conciliation Commissioner, under and as 
nrovided in t h e new amendment to t he 
Federal Bankruntcy .lot . Ae I under­
stand it, a Conciliation Com is loner 
is to be apnoi nted i n each county to, 
in a measur e, rep resent a bankrupt's 
estate and the barikrunt •s creditor s 
and is to receive a fee for his services. 

"The auestion is, i s this such a dual 
holding of offices as mi ght v cate his 
office as P7obate Judge." 

Section 4 of Article XIV of the Constitution 
of Ui ssouri p rovides as follows: 

ttrio person hol ding an office of profit 
under the United States shall, dUring 
his continuance in such office, hold 
any office of profit under t his State. " 

It is obvious from what ia stated i n your 
letter t hat t he person appo inte4 Conciliation Coa~issioner 
under t he Federal Bankrup tcy Act is holding an office of 
the United States. He receives fees for his eer.ices, wh i ch 
makes it an office for profit . By accepting that apnoint­
ment of Concilia tion Com, i ssioner t he person, t herefore , 
becomes an office-holder for profit under t he United States. 
The general rule is t ha t where a pe rson holding a nublic 
office accepts another uublic office t he accep t ance of t he 
second office wil l be treated aa an automatic re~ ignation 
of t he fi r s t . The rule is laid down in St at e ex rel. VA. 
Bus, 1 35 Mo. 325, 330 where it is said: 



Mr. •at B. Rieger, - 3- Sep te mber 13, 1934. 

"The rule at comlT'On l aw is well settled 
that one who, wh i le occupying a public 
office , accepts anot her which is incom­
patible ith it, the first will, ipso 
facto , terminate • ithout j udicial proceed­
i ng or any other act of t he i ncumbent . The 
acceptance of the second office operates 
as a resignation of the first.• 

"Where t he holding of two offices by the 
s ame person, a t t he same time, is forbidden 
by t he constitution or a statute, the effect 
i s the same as in case of holding i ncompat­
ible offices a t common l aw. In such case, 
the illegality of holding t he two offices 
1s declared by poei tiTe l aw, and incompat­
ibil ity 1n fact is not essential . In 
each ease t he holding of two offices is 
illegal; it is made so in one case by the 
policy of the l aw, and in the other by 
absolute law. In e i ther case the law pre­
suaee the officer di d no t intend t o com­
mit t he unlawful act of holding bo th 
offices, and a surrender of the first is 
implied • • 

In view of the foregoing const itutional pr ovi­
sion and the aboYe case, we are of the oo1n1on t hat if a 
Pr obat e Judge is appointed Conciliat i on Oo issioner under 
t he Bankruptcy Act he is holding an pffioe for profit under 
the United St ates; t hat by t he accept ance of the second 
office he automatically resigns fro m the fi r s t. Such being 
t~1e, t he acceptance of the appointment of Concilia tion 
Commiss ioner would vacate his office as Probate JudMe. 

Ver y truly yours, 

FRAHX W. HAYES , 
Assist ant Attorney Gener al . 

A f PROVJID : 

(Ac ting) 
Attor ney General. 


