OFF ICERS:~Under Section4 of Article XIV of the Constitution of
'Missouri, a person cannot hold office under the United
S8tates and under the State of Missouri, and the accept-
ance of an office under the United States would vacate
the office of Probate Judge.

September 13, 1934,

ir. Nat B. Rieger, | / |
Procecuting Attorney, /
Kirksville, Missouri. /

Dear Sir:

%e are acknowledging receipt of your letter
in which you inquire as follows:

"I would aprreciate an official opinion
of your office as to whether or not a
person holding the office of Judge of
the Probate Court in Miseouri is privi-
leged to and can legally be annointed
Coneiliation Commissioner, under and as
provided in the new amendment to the
Federal Bankruptey Act. Ae I under-
stand it, a Conciliation Comissioner
is to be appointed in eaeh county to,
in a measure, represent a bankrupt's
estate and the bankrupt's creditores

and is to receive a fee for his services.

"The cuestion is, is this such a dual
holding of offices as might vacate his
office as Probate Judge."

Section 4 of ArticleXIV of the Constitution
of Mjssouri provides as follows:

"No person holding an office of profit
under the United States shall, during
hie continmuance in such office, hold
any office of profit under this State.”

It is obvious from what is stated in your
letter that the person appointed Conciliation Commissioner
under the Federal Bankruptey Act is holding an office of
the United States., He receives fees for his services, which
makee it an office for profit. By accepting that apvoint-
ment of Conciliation Comnissioner the person, therefore,
becomes an office-holder for profit under the ""nited States,
The general rule is that where a person holding a nubliec
office accepts another nublic office the acceptance of the
second office will be treated as an automatic resignation
of the firet. The rule is laid down in State ex rel. vs.
Bus, 135 Mo, 335, 330 where it is said:




¥r, Nat B. Rieger, -3~ September 13, 1934,

"The rule at common law is well settled
that one who, while occupying a public

of fice, accepts another which is incom-
patible with it, the firet will, ipso
facto, terminate without judicial proceed-
ing or any other act of the incumbent. The
aceceptance of the second office operates
as a resignation of the first."

"Wwhere the holding of two offices by the
same person, at the same time, is forbidden
by the econstitution or a statute, the effect
is the same as in case of holding ineompat-
ible offices at common law, In such case,
the illegality of holding the two offices
is declared by positive law, and incompat-
ibility in fact is not essential. 1In

each case the holding of two offices is
illegal; it ie made so in one case by the
policy of the law, and in the other by
absolute law., In either case the law pre-
sumes the officer did not intend to com-
mit the unlawful aet of holding both
offices, and a surrender of the first is
implied."

In view of the foregoing constitutional provi-
sion and the above case, we are of the oninion that if 3
Frobate Judge is appointed Conciliation Commissioner under
the Bankruptey Act he is holding an office for profit under
the United States; that by the acceptance of the second
office he automatically resigne from the firet. Such being
true, the acceptance of the appointment of Conciliation
Commigsioner would vacate his office as Probate Judge.

Very truly yours,

FRANK W, HAYES,
Aesistant Attorney Generszl.
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(Acting) B
Attorney Ceneral.

FUH: M8,




