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, __ --DRAINAGE DISTRICTS: TAXATION: CONSTITUTION: 

Lands purchased by a dr ainage 
district at a tax sale or re­
deemed from taxes, are not 
exempt f r om t he paymen t of 
general taxes under Section 6, 
Article X of the Constitut ion 
of Missouri . 

10 . :2._ October 1 , 19~4 

'"/>fo.. r-s..- Ill rw ~ lSI 

Honorable A. I••• Re14 
Treasurer and bX•ottlclo 
Harrlaonvi lle 

Collector F l L t 0 
r -

M1saour1 

Dear Sirz 

Thla Departaent acknowledges receipt ot your 
letter dated Septeaber 12 ~1934, aa tollowa: 

1 . 

" e have aome land in our Count7 
which is 1n the Dra1.Dage Distri ct, 
that the Drainage aoard baa taken 
title to or ia in suit to collect 
Drainage Tax . 

The Attorne7 and Sec •y of the DratD­
age Dist . ela~ thla property la not 
subject to tax •ale. 

ill you pl ease give me lour opinion 
r e lative to th1a matter . 

By the provisions ot Section 10766 Rev1ae4 
Statutes iaaour1 1929, authority is given the rd ot 
Supervisors of a drainage d1at~1ct ,organ1zed 1n circuit 
court in this atate, to purchase lands at aalea of lands 
1n t he d istrict for drainage taxes and to redeem landa 
sold t or general taxes when the dlatrlct ia not ·made a 
party to a ault wherein a sale 1a bad tor general taxes . 
The aect1on of the statutes referred to, ln part, l a aa 
tollowe: 

.. 



Honorable A. Ives Reid October 1, 19M 

•To protect said lien or said drainage 
taxea upon the land a and other prope rt7 
againat which said taxea ahall be levied, 
1n an7 case where 4eltnquent lands are 
offered tor aale tor auch 4el1D~ent 
tuea, a..Dd the amount ot the tax due, 
together w1 th intenat, coat, and penal­
tie• ia not b14 tor the · a .. e, the board 
ot auperv1aora ahall have autbor1t7 to 
bid or cauae to be bid, not to exceed 
the Whole amount due thereon, aa &tore­
said, 1ll the Dame or the dralD.ase d1a­
tr1ct, and 1n caae auch bid ia the high­
eat bld, the aherirr ahall aell aa4 
CODYe7 such landa to auch draiD&ge dla• 
tr1ct, and such landa shall tbereupOD 
becOM the procrt;z ot the dra1Da'e dia• 
trict ,and 1Da7 held, C!Tipoeed 0 , m 
conveyed by the board ot ~perv1eora at 
euch price and on auch teraa, ae ln t he 
discretion ot t~ board ot aupervla~~ 
may be to tbe beat 1ntereat or t he d1atr1ot . • 

And .turther, 

•The board ot auperv1sora shall also haYe 
author! t7 to protect the lien or the drain• 
age d latrlct t or drainage taxea b.J pa,tDg 
the general,state,eounty,achool &D4 road 
taxea, aDd 1D case the llen ot the a tate 
tor auch general, a tate, count7, school 
aDd road taxea 1a torecloaed, and tb8 
land, or other propert7 , eold tor such 
general taxes, and the add dra!.Dage 41a• 
trtct ie not - de a party to t.t. proceed• 
lnga foreclosing the aa1d lien tor such 
general taxea, the said board of auper­
v1aora aball be authorized at any tiM 
•1 thin one year atter a aid sale to redeeJD 
such llmde, b7 paying not to exceed the 
whole amount of auch taxes, together 
w1 th penal t t ee and coat a accrued thereon. • 



( 
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Aa to what hDda maJ be uaed ror uldng IUOh pur­
chaaea or red•apt1o ns 1a not directl7 diseloaed. 

Section 10752 Revtaed Statutea 111asour1 1929, au­
t horizes the board o£ auperY1aora or aDJ drainage d1atrJCt, 
organ1ced UDder the prov1aiona or Article I of Chapter 66 , 
to levy a walt'ora tu or not more thaD t'ift7 eenta per acre 
upon each acre of l&Dd 1D the d1atr1ct, to be used tor ~ 
purpose o£ payi ng expeuea incurred or to be 1Dcurred 1D 
organizlDg aaid district, -.ld.Jlg eurve;ya and to pa7 other 
expenaes neceaaary to be incurred before t he board shall be 
empowered to pa7 the total coata or works aDd 1aprov•enta 
1n the district . 

Section 1075Q Revised Statutes M1aaour1 l92Q1 
authorize• the board ot .uperY1aors ot' drainage d1atrtcta 
organized in c 1rcu1t court to leY7 a tax on the laDda, rail• 
road and other propert7 tD~: drainage district at such~ 
as ma.J be toUJad neceaaar7 b7 the board ot' aupenieora to 
pa7 the coats of the OOJIPlet1a.u of the propoae4 works and 
laprove•nta, an4 in carr:rtng out the obje"~a of tbe district 
plua ten per cent of sai d total amount f or e.ergenc1••~ the 
tax to be apread over each tract of le.Dd or otbtr propel't7 
1n the d1atr1ct 1n proportion to ~ bonetlta aaseaae4. 

Section 10788 authorisea the board of aupen1aora 
of auch drainage diatr1ota to 1saue bolide 1n an atDOUJlt not 
to exceed n1net7 pe r cent or the total amount of the taxea 
l evied , and payable out or the IIODOJ derived f ro• the at'ore­
aaid taxea. A autf icient amount or auch draln&ge tax when 
collected anall be preaerved 1n a separate tUDd tor the p&J• 
aent o£ the principal of aocl 1ntereat on auch bond• • and t or 
no other purpose. It being provtded 1n the latter aec• 
t1on tbata 

"The t\mda derived t ro• tbe sale ot said 
boDda or any ot thea ahall be uaed tor 
the purpose of pey1Dg the coat ot the draiD• 
age works and tmproveaents and aueh costa. 
expense•~ tees and salaries aa m&J be au• 
t horisod bJ law and uaed tor no o ther pur-
1>0••• 

A solution or your queat1on. or courae~ dependa on 
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a proper eonatruction ot Sect ion 6 ot Article X ot t~e Co~ 
at1tuti on of the State of U1aeourt' ~ which aec~ion rea4sa 

8 The property , r eal and peraoD&l . 
of t he State,counties and otheP 
municipal corporation• , and e .... 
teriea , ahall be exempt troa taxa• 
tion. Lots in incorporated cities 
or towns , or within one a!.le o.f the 
limit e or anr such city or town,to 
t he extent ot one acre , and lot• one 
mile or more distant f rom auoh c1 t1•• 
or to11D8 , t o the extent ot t1Ye acre•• 
w1 th the bu1l d1Dga thereon. may be 
exempt-ed tJ'OJD taxation, when the a11111e 
are uaed exclusively to~ religious 
worahtp , for aohoola, or tor purpoaea 
purely charitable; alao, eucb property , 
real or personal , as m&J be uee4 ex-
clusively tor agricultural or hort1cul• 
tural soeietiea c Provided, That auCh · 
·exemptio1'ls shall be only bJ general law. • 

Section 10'743 Rev1aecl Statute• 1929 • a a amended by 
La•• 1933• page 21~, provides that drainage d1atr1cta may be 
formed 1 

~~~ ~ • for the purpoae ot having such 
landa and other prope•ty reclaimed and 
protected from the effects ot wat er,tor 
san! taey or agricultural purpoaes , or 
when the same may be conducive tO' pub­
lic health, cODven1ence or wel f are, or 
ot public utility or benefit, by drain­
age or othel"Wiae . .. * o• 

The latter aec t1on retera t o ~e organization ot 
drainage d1atr1cta b7 circui t courts. Subatantlall y the 
same language ia used in Section 10902 Revised Statutea 1921 
1n re.ference to the or ganization o£ leYee distri cts. 

B,y virtue of the prov1a1ona ot Article II , Chapter 
6' • Rev1aed Statatea 19~, coUDty courts -.., organ!••• lncor• 
porate and establish dratnage dtatricta . 
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•When the aame 1a neoeaaary to drain 
or protect any laod or other property.• 

It baa been held in th!a atate that drainage 
diatricta are municipal corporations within the .aaning 
or the constitutional provisi on above set out . Suoh 
caaea will be reterr&d to later. Perhaps aa clear a 
detin1t1on aa baa been stated bJ the Supreae Court ot 
th1a State aa to the character and tunct1ona ot a drain• 
age diatr1ot, 1a to be round in an op1D1on b.J Oravea,l., 
1n State ex nl. Hauagen v. Allen 298 Mo. 4,8, t58, whore 
it was aaida · 

"The tunctiona exerciae4 b7 dra1Jla8• 
d1atr1cta being purely govern.ental 
1n character, the queation 1a whether 
or not t hey are liable t or negligence 
ot their agente in the pros eutton ot 
the recl.-tioD pl an , where damages 
are aought by one Whose lands are w1 th­
in the district . T.beao d1etricte have 
no private or proprietary tuncttona to 
perrora, and in this their powere are 
not aa broad aa citiea, towna a£4 vil• 
lagea. !b.lr tunctiODa are gove~ 
amtal. and public. The very tOUDdat1on 
ato11e ot their atructUN ia public ne­
ceaaity, or public eoDvODience , or 
public weU'are . (Sec .4S'18, R. s. 1Ql9)." 

e y have a better view it we d1attngu1ah clear­
ly between propr1etarJ r1gbta and governmental ~ct1ona. 
Det1n1ng governaontal. 1\mctiona or pu.rpoaea, in tho City or 
Fort Worth v . atgg1na 5 s . • (2nd) '161, 783, the Oourt ot 
Appeal• ot Texaa aa1da 

"It will be obaervod , to bo gover.a.ental 
t ho purpoaea or the act 'TlUat be ' eaaen­
t1ally publtc . purpoaea pertaining to the 
adm1n1atrat1on of general lawa made to 
enf'oree the general pollc7 of t he atate': 
while the powers which are claaaed aa 
proprietary are such aa are ' not or thla 
character, voluntaril7 aaniHd. pa.era 
intended t'o;r tbe pr1Y&te advantage and 
benet'1t ot the locallt7 and 1te 1Dhab1• 
ta.nta." 
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Maldng the distinction between the two terma 
and ape &king of the -nageaont or ita parka by a c i t:y. in 
State ex rel. Welah • · Darl1Dg 88 A. L. R. 218, 217. it 
1a aald, apeak1Dg or auch control. 

•1o revenue 1a received thererraa. 
In the _.gement and c011trol ot 
1 ta parka , ~a~nic1pali tie a, UDder 
tbe rule prevailing 1n thia atate, 
act 1n a purely gOYerraaental capa• 
clt7." 

And further, 

• A different rule preva1la 1D .aQJ 
jurladictiona, at leaat cere the .unJ.­
cipalitiea operate their parka and 
other at.!lar propert:y tor revenue, 
and therefore 1D a propriet&r7 capa• 
ctt-,. . • 

The Supre• Court of tb1a State, en bane, 1n 
Aualaader v . OitJ ot St.Louia 56 s . w. (2d) 778, 780, d1a• 
cuaaing the tunctiona ot a citJ 1n reference to ita llabil• 
it7 tor tort. eatd: 

"Municipal corpoJ-attone·· ue con•1dere4 
1n two aapecta. One where tbeir tuDe­
tiona relate to the corporate 1ntereata 
onl7, and t he other where theJ d iacharge 
certai.n goTel'DIIental tuaotiona. 'lbe 
authoritf tor the latter 1a character­
ized aa quaal delegated aa.erelgnt7 tor 
the preaervation ot the public peace and 
aatety and the prevention ot crt•.' 
In pertona1a.g the <lut1ea relating aolel7 
to ita corporate character, the clt7 ia 
liable f or 1njuriea cauaed by negligence 
ot lta agentaJ i .n perfora1ng dutlea rela• 
t1ve to t he l attor o~ vern.ental chara• 
cter t or tbe public good, it la not liable. " 

ADd t'urtbar, on the eame pagea 

"* • • It 1a generall7 held tbat the exer­
cise or t he police powera by .un1c1pal 
corporations 1e a goverldl8ntal t'\mct1011., 
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acting in tne1r governaental capacity. 
• * * The poll~e regulation. .ot a city 
are not made and enforced 1n the inter­
eat of the e i ty 1n ita corporate ~p­
acity , but in the inte rest ot the public . " 

The purcbaee ot landa b7 a drainage d1atr 1c t at 
a tax eale could baYe no relation to drainage , public heallab 
or welfare, and theretore no rel ation to the gover-n.ental 
tunctiona or the dtatrict, exoept insofar aa it incident• 
ally ldght prov lde •an• or pa,_ent ot worka and !Jiprove-
aenta in tbe dlatrict. e know aa a matter ot Cc.IDOD 
knowledge that bonds are coBmODly iaaued upOD the orpn1-
~at10D ot all dralna~ diatricta 1n tbia a tate • and the same 
aold tor the purpoae ot paying tor th& iapro ..... enta conatru -
cted 1D the d1atr1ct b.J reaaon ot ita organisation, ao that 
or41Da.l'ily tuDda would be on baDd with which to pay tor the 
carryl.Dg ou t or the plan tor reol ... t1on. In the lut 
anal7aia the oDlJ purpose 1D purcbaalng the lands in the d1a­
tr1ct at a aale to pay 1ta taxea would be tor the use and 
benet! t o~ the ho-lders ot the bolide, or perbapa other laDd• 
ownera 1n the d1etr1ct who bad not pa14 out the amount ot 
t heir aa aeaeed be Dati ta b7 wa7 oL taxea . Btmce • we think 
that when a drainage dlatrict aequirea l&Dd at a sale tor 
the pa~ent or ita taxee,the district la acting in a prop­
riet&rJ ~paclty rather than in the ezerciae ot vern.ental 
runctlone , aDd accord1Dg to the dec1a1ona berelnatter ret er­
red to it 1e only propertJ uaed in the ezerciae or ita go­
vern.ental tunct1one that 1a ezeJDpt trca tuation UDder the 
constitutional provlalon above aet out. 

ID the case or State ex rel . Caldwell • · Little 
River Dratnage DlatM.ot 291 llo. "12 . the court had UDder 
cona1deratiOD a au1t wherein it ••• the purpo~~e to entorce 
the collection ot atate and county taxea attempted to be 
aaaeaaed and lev1e4 on otr1ee t'urn1 ture • books, engineer­
ing 1nati'UIIenta aDCl ottlce equ1paent • o•e4 an4 uae4 b7 
the drainage d1atr1ot exelua1vel7 in carrying on and coD­
ductlng ita work as a drainage 41atr1ct. The court at 
page 77 ot the op1n1ao atated& 

•The only queat10D preaen~ed t'or deter­
mination here 1a whether such propert7 
1a exempt fr011 tuat1on under Section 6 
ot Article X ot t he Conat1tut10D and ita 
correlated etatute Sect ion 11335,Rev1aed 
Statu tea 1909. • 



Honorable A. Ivea Held -a- Octo~r 1 , 19M 

D1apoa1ng of the ease at page 81 or· the opinion 
the court aaidl 

ftOur conclusion 1a that the deten!ant 
1a a am1c1pa1 corporation witbiD the 
meaning or that t erm aa uaed 1n the 
proviaton of the ·conat1tut1on dealing 
w1 tb tax- exemption ,and that 1 ta pro­
pert,. , uaed exclua1ve~1n the d1a• 
cbarfi of Ita preacrl ft:--riaiiiiita1 
tunc on, taexe•pt troa tiOD. * 

State u rel. • C.D4er v . Lt tt1e River Drainage Dla• 
trlet 891 o. 267 • l.Dvolved an attempt to collect taxea 
levied aplnat the rlgbt•ot-ways and holding baalna ot t~ 
detendaDt drainage d1 atr1ot. Again• Section 6 of Article 
X of the Oonat1 tutiOD waa neceaaarll.7 involved. The 
point was made tbat the propert7 sought to be taxed waa not 
all uaed tor public purpoeea and that at leaat a part ot it 
was s ubject to taxation. The court at page 281 of the 
op1n1cm saida 

"It the ccata1n1ng baa1D were neceaaa1"'7 
to etore the aurplua water 1n· tlood ti .. , 
then the dlat~tct waa obliged to acquire 
euch land aa would be overnowed bJ auoh 
surplus water . 

The evidence shows tbe land 4eacr1bed tD 
the petition, except tbat u•ed in the right­
ot- way, waa acquired tor that purpoaea 
atr1ctly the purpose for whi.ch the d1atr1ot 
was tormed - to protect the district tro• 
the et.tects of water, and the health, wel­
fare and proaper1t7 or a large ca.mun!tr -
depended upon the proper matnteD&nce ot 
the tac111t1ea tbus provided tor taking 
care or the water. It 1a 1n evidence tnat 
all t h1e lend included 1n the peti t1on waa 
subject to oYertlow. It at tt .. a ao .. 
of the laDd included 1D the weat baa1D 
was not overt"lowed and could be eul ti Yate4 
that would not attect the propriet7 ~ 
acquiring it to prevent eabarra.ameDt bJ 
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ita belonging to other peraona . It 
would be the dut7 ot the d1atrict to 
husband ita reaourcee in tbat wa7 m4 
obta1D an7 revenue it could b7 the uae 
ot auch l&ld, and such uae would not 
subject the land to tazatiora. • 

Bei ther of the a bove oplDiODa make re1'erence to 
the other, one beiDg decided 1n D1v1a1on Bu.ber One, the 
other in 01 vial on Iuaber Two. It ia clear that in both 
caaea the court waa earetul to coot1ne what it aaid to 
propert7 uaed exclua1vel7 in the 4iacbarge ot goveru.ental 
tunetionaJ doubtle aa having in mind t hat aoae aueh a attua• 
ttcm aa 1a now presented mi ... ht arlee 1D the future . 

Commenting on previoua deciaiona or the Supra .. 
COUPt or tb.ia State ill 4et1Ding dram&g. diatricta aa mwd• 
cipal corpoNtiODa, 1D State ex rel. Hauagen v . Alleu,aupra, 
page 458 , .it la said: 

" It ia true tbat in the other caaea 
there are atatementa likening drainage 
dlatrlcta to, or call1Dg thea, mantel­
pal corporatt~. The queatlOila prea• 
aed in thoae c a-eea 414 not call for a 
oloae ca.par1aon or atrlct municipal 
corporations with drainage d1atr1cta . 
Bat be that u it ma7, tmae later caaea 
ot Caldwell and KiDder were the onea 
controlltng upo11 the Court ot Appeat., 
because the latest expreaatona ot tbia 
court, and troa both 41 v1a1ona thereof. 
To the cases lut aeDt1oned m&J' be added. 
In re 81N!ngbaa Dra1Dage Dtatrlct , 2'14 
Wo. 1 . c. 151 et aeq. • 

In Wll aon v . Drainage ID4 Levee Dlatr1ct 2~7 Mo. 
~9, t he court waa caaa~4e•tns the queatlon ot whether or not 
a drainage d1atr1~t ••s a pol1t1cal aubd1v1a1on ot the State, 
ao tbat an appeal b7 1t would lie to th8 Supre• Court ot 
t his State. On t hat point at page 48 ot tt. opinion the 
court aa1dl 
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" e are of the opinion that the word• • 
•other political aubdiv1a1ona of the 
State,' as uaed 1n aect1on 12 , article 
6 • following aa they do , t he word toouat1•' 
uan auch political aubdiviaicma u U7 be 
created havi ng powere a1~lar to thoae of 
a count7, and do not reter to toWDeh1pa, 
achool d1atr1cta. l evee diatr1cta, drain­
age d1atr1cta, and auch like minor poll• 
tical aub41v1aiona ot tbe State . e 
are thereof or the opinion tbat the defen­
dant ia not a pol1t1cal aubdlv1a1an ot 
the State in a jur1ad1ct1anal acnae and 
w1 thin the aean!ng or aect1an 12. article 
6 of the Conat1tut1on.• 

The oplnioa laat quoted froa doea not aene an7 
particular purpose ao far aa the q,.at1on at baDd 1a ccm­
cerned, except that it 4oea recognize a dlatlncttan between 
a countJ aa a political municipality and a dra!Dage dlatrict 
aa auch. 

The onl7 purpose 1n a drainage diatriot buying 
land w1 thlll ita bouDdariea and taking t1 tle thereto or re­
deeming ••• t'rca a aale t or geMral taxea, would be tbat 
the coat of the organization and the coat of c&rrJlllg out 
the plan ot r>ecl-tian a1 t be pa.td , or that auch laDd 
might thereafter be aol<1 aDd the proceed.a therool' applied 
aa a pa~ent on the boDded 1Ddebtedneaa of tbe dlatrlct. 
It the coata of careytng ou t tho plan tor reclaation or 
the bond taaue waa paid b7 ot her .. an., then. unleaa U8ed 
tor -lllteDaDce purpoaea auch l&Dd wou14 be aold and the 
proceed• thereof dirlded ratabl7 between tbt land•ownera 
in the district ao that. at l eaat to a degree. tba dia• 
trict would hold such purcbaaed. led 1n trua t tor the · 
creditOr• ot or lsnd•OWDOra in the dlatrict . On this 
point we call attention to the case or St. Louis v . Wen­
neker 1'5 o. 2SO. which caae involved an attempt to aaaeaa 
property held by the city as trustee under the will ot 
Bryan JEllanpl:Q'. It waa conteDded that the propert7 
ao held waa exeapt froa tazat1cm UDder the conetitut1ol'Jal 
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provision a bove quo ted. 
opinion aa1d : 

- 11- Ootober 1 , 1934 

The court at page 238 or the 

"We think that the property o~ a 
county or city exempted rrom taxa­
tion by the oonst1tut1onal prov1s• 
ions here inbefore quoted , 1a that 
of whloh such eount;y or c ity la tJ». 
benericial owner , which is held 'b7 
it ' for its own use • and not merel7 
i n trust. I t dooe not include that 
in which the only inter est of the 
municipality 1a as trustee. Ve 
therefore hold t hat this real estate 
is not exempt f rom taxation. " 

As to funds unexpended bJ a drainage district 
upon the completi on or ~e 1mprovementa under i t a p1an 
for reclamation , 1n 19 c. J . '161, 1t ie stated• 

1111nexpe!lded funds or a drainage 
d1atr1ct are trust funds and, 1n 
the abeence or aoDI8 statutor y pro-
vis1on therefor , equity baa juris• 
diction to distribute them among 
the landowners or the di s trict, 
but the l andowners are not enti t led 
to the return of suCh £unda 1f there 
is a future use for them. \'Jhere 
a portion of t he benerits found t o 
have r eeul ted from the construct i on 
of a d itch was never assessed or 

.called for, the amount so uncollec­
t ed cannot be coll ected and applied 
to new work. " -

\7e oan well eonce1ve a situation~ 1.f tho landa 
so purebaaod bJ draln•ge district• are exempt r rom general 
taxes • where a drainage district woul d aeqnlre' a large 
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acreage or land • laad Yaluea aoar 1n price eo that the bollde4 
1Ddebtedneaa or the diatrict might be dlacharged aDd large 
tracts or Yaluable l&Dda be held bJ tbe d1atr1ct to be aold 
and the proc•ed• thereof dlatrtbuted to the l.aDdownera 1D tm 
diatrict. while mch laDda 4ur1n~ the tt.e the7 were held bJ 
the dlat~lct wen tree rroa aaaea-nt tor general taxea aD4 
while countlea auttered on aocouat of laok of reYenue and per-
bapa achoola cauaed to be closed tor the aame reaaon. We 
do not believe that the opportun1t7 tor auch a altuatlon arla• 
ing waa 1ntendec1 to be pro•14ed b7 the tra.era ot the Coaatltu• 
tion. 

COBCLUSI OI 

Beoauae or tne taportanoe of tba qgeatloD 1Dvo1Ted• 
we have re•exam1Ded the law ther•OD and have reached the ooo­
cluaion that the opinion or th1a dep&Ptment dated Deoeaber 89 • 
19:5:5 waa wrcmg. 

e are ot the op1n1on that landa purohaaed b7 a 
dratDage d1atr1ct at a tax aale or l&Dda r.le-..4 on a eale 
tor general taxea b7 a diatrlot • are not exempt tra. taxation 
under the proY1a1GIUI of Seottcm 6 ot Article X ot the CODatl• 
tution or the State ot Mlaaour1. 

GILBERT LlJIB 
Aaaiatant Attorne7 General. 

APPROVED~ 

'· \..... 
~~ ~~~~~~~~x~o·r~----------------
Attorn•y Oeneral . 
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