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DRAINAGE DISTRICTS: TAXATION: CONSTITUTION:

Lands purchased by a drainage
district at a tax sale or re-
deemed from taxes, are not
exempt from the payment of
general taxes under Section 6,
Article X of the Constitution
of Missouri.

/02 Oetober 1, 1934

This spp in M.TS"- nyswd /51

Honorable A. Ives Reid L FiL E_t)!
Treasurer and Lx-officio Collector

Harrisonville > 4
Missourl

Dear Sir:

This Department neknowlodgon receipt of your
letter dated September 12,1934, as follows:

"We have some land in our County
which 1s in the Dra e Distriect,
that the Drainage Bo has taken
title to or is in suit to collect
Drainage Tex,

The Attorney and See'y of the Drain-
age Dist, claim this property is not
subject to tax dale.

#1ll you please give me jour opinion
relative to this matter.

1.

By the provisions of Section 10766 Revised

Statutes dissouri 1929, authority 1s given the Loard of
Supervisors of a drainage district,organized in cireuit
court In this state, to purchase lands at sales of lands
in the district for drainage taxes and to redeem lands
sold for general taxes when the district is not made a
party to a sult wherein a sale 1s had for general taxes,
The section of the statutes referred to, in part, 1= as
follows:

[/
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"To protect said lien of said drainage
taxes upon the lends and other property
against which said taxes shall be levied,
in eny case where delinquent lands are
offered for sale for such delinguent
taxes, and the amount of the tax due,
together with interest, cost, and penal-
ties 1s not bid for the same, the board
of supervisors shall have authority to
bid or cause to be bid, not to exceed
the whole amount due thereon, as afore-
said, in the name of the drainage dis-
trict, and in case such bid ie the high-
est bild, the sheriff shall sell and
convey such lands to such drainage dis-

trict, and such lunda ohall thereupon
become th. # dra s-
trict,and -ny spos ’

conveyed by the bourd o.t lupervisorl at
such price and on such terms, as in the
discretion of the board of supervisors
may be to the best interest of the district.”

And further,

"The board of supervisors shall also have
authority to protect the liem of the drain-
age district for drainage taxes by paying
the general,state,county,school and road
taxes, and in case the lien of the state
for such general, state, county, school
and road texes 1s foreclosed, and the
land, or other property, sold for such
general taxes, and the ssid drainage dis-
trict is not made a party to the proceed-
ings forecloesing the said lien for such
general taxes, the sald board of supere
visors shall be authorized at any time
within one year after sald sale to redeem
such lande, by paying not to exceed the
whole amount of such taxes, together

with penalties and coste acerued thereon."




lonorable A, Ives Reild -Se- October 1, 1034

As to what funds mey be used for making such pure
chases or redemptions 1s not direetly disclosed.

Section 107528 Revised Statutes Missouri 1920, au-
thorizes the board of supervisors of any drai district,
organized under the provisions of Article I of pter 64,
to levy & uniform tax of not more than fifty cents per acre
upon each acre of land 1n the district, to be used for the
purpose of paying expemnses incurred or to be incurred im
organizing said distriet, making surveys and to pay other
expenses necessary to be incurred before the board shall be
empowered to pay the total costs of works and improvements
in the district.

Seetion 107569 Revised Statutes Missourl 1929,
authorizes the board of supervisors of drainage districts
organized in circult court to levy a tax on the lands, reile
road and other property in a drainage distriet at such sums
as be found necessary by the board of supervisors to
pay t costs of the completion of the proposed works and
improvements, and In carrying out the objects of the district
plus ten per cent of sald total amount for emergencises, the
tax to be spread over each traect of leand or other property
in the district in proportion to the benefits assessed.

Seetion 10788 authorizes the board of supervisors
of such dralnage districts to 1ssue bonds in an amount not
to exceed ninety per cent of the total amount of the taxes
levied, and payable out of the momey derived from the afore-
sald taxes. A sufficient amount of such dralnage tax when
collected shall be preserved in a separate fund for the paye
ment of the principal of and interest on such bonds, and for
no other purpose. It being provided in the latter sec-
tion that:

"The funds derived from the zale of said
bonds or any of them shall be used for

the purpose of paying the cost of the drain-
age works and improvements and such costs,
expenses, fees and salaries as may be au-
thoriﬁod by lew and used for no other pure
po2é.

2.

A solution of your question, of course, depends on
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a proper construction of Seectlion & of Article X of the Con=
stitution of the State of lissour!, which section reads:

"The property, real and personal,

of the State,counties and other
municipal corporations, and ceme-
teries, 2hall be exempt from taxae-
tion. Lots in incorporated cities

or towns, or within cne mile of the
limits of any such city or town,to

the extent of one acre, and lots one
mile or more distant from such cities
or towns, to the extent of five acres,
with the builldings thereon, be
exempted from taxation, when the same
are used exclusively for religlous
worship, for schools, or for purposes
purely charitable; also, such property,
real or personal, &s may be used ex-
clusively for agricultural or horticule
turel societies: Provided, That sueh
‘exemptions shall be only by general law,"

Section Y0743 Revised Statutes 1929, as amended by
Laws 1933, page 21%. provides that drainage districts may be
formed

"# & # for the purpose of having such
lands and other property reclaimed and
protected from the effects of water,for
sanitary or agriculturael purposes, or
when the same may be conduclive to pub=
110 health, convenlence or welfare, or

of publie utility or bonorit. by draine
age or otherwise ,# & ="

The latter section refers to the orgenization of
drainage districts by circuit courts, Substantially the
same language 12 used in Section 10902 Kevised Statutes 1929
in reference to the organization of levee districts.

By virtue of the provisions of Article II, Chapter

64, Revised Etatutes 1920, county courts may organize, incor=-
porate and establish drainage districts.
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"When the same 1s necessary to drain
or protect any land or other property."

It has been held in this state that draina
districte are municipal corporations within the mean
of the constitutional provision above set out, Sueh
cases will be referred to later, Perhaps as clear a
definition as has been stated by the Supreme Court of
this State asz to the charscter and functions of a draine-
age district, is to be found in an opinion by Graves,d.,
in State ex rel. Hausgen v. Allen 298 Mo, 448, 458, where
1t was sald: '

"The functions exercised by dn!.::go
districts being purely fovorm

in character, the gquestion is whether
or not they are liable for negligence

of their agents In the prosecution of
the reclamation plan, where damages

are sought by ome whose lands are with-
in the district. These districts have
no private or proprietary functions to
perform, end in this their powers are
not as broad as cities, towns ari vile
lages. Their functions are govern=
méntal and public. The very foundation
stone of thelr structure is public ne-
cessity, or public convenience, or
publio welfare. (300.4373. R. s. 1919).'

#e may have a better view 1f we distinguish cleare
ly between proprietary rishts end governmental functions,
Defining governmental functions or purposes, in the City of
Fort Worth v, Siggins 5 S, W, (2nd) 761, 763, the Court of
Appeals of Texas sald:

"It will be observed,to be governmental
the purposes of the aet must be 'essen-
tially publie,purposes pertaining to the
administration of general laws made to
enforce the general pocliey of the state';
while the powers which are classed as
proprietary are such as are 'not of this
character, voluntarily assumed, powers
intended for the private advantage and
benefit of the locality and its ble
tants."
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Making the distinction between the two terms
and speaking of the management of its parks by a city, in
State ex rel, Welsh v. Dll‘llng 88 A, L. R, 218. 3”. it
is said, speaking of such contreol,

"lNo revenue is received therefrom.
In the management and control of
its parks, municipelities, under
the rule prevalling in this state,
a:t 11'.: a purely governmental capa=
city.

And further,

"A different rule prevails in many
Jurisdictions, at least where the muni-
cipalities operate their parks and
other similar property for revenue,
ui:d tl‘lﬂfm in a proprietary capa=-
éity.

The Supreme Court of this State, en banc, in
Auslander v, City of St.Louls 56 &, W, (2d) 778, 780, dis-
cussing the functions of a city In reference to its llabile
ity for tort, said:

"dunicipal corporations are considered

in two aspects., One where their func-
tions relate to the corporate interests
only, and the other where they discharge
certain governmental functions, The
mthorit; for the latter i1s character-
ized as "quasl delegated sovereignty for
the preservation of the public peace and
safety and the prevention of crime.’

In performing the duties relating solely
to its corporate character, the city 1s
liable for injuries caused by negligence
of its nte; in performing duties rela-
tive to the latter or governmental chara=-
cter for the public good, it is not liable."

And further, on the same page:
"# # # It 1s generally held that the exer-

cise of the police powers by municipal
corporations 1s a governmental functionm,
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acting in their governmental capacity.

# # # The police regulations of a eity
are not made and enforced in the inter-
est of the city im its corporate cap-
acity, but in the interest of the publiec."

The purchase of lands by a drainage district at
a tax sale could have no relation to drainage, public healbh
or welfare, and therefore no relation to the governmental
functions of the district, except insofar as it incidente
ally might provide means of payment of works and improve=
ments in the district. We know as 2 matter of common
knowledge that bonds are commonly issued upon the organi-
zation of all drainage districts in this state, and the same
sold for the purpose of paying for the improvements constru =
cted in the district by reason of its organization, so that
ordinarily funds would be on hand with which to pay for the
carrying out of the plan for reclamation, In the last
analysis the only purpose im purchasing the lands in the dis~-
trict at & sale to pay its taxes would be for the use and
benefit of the holders of the bonds, or perhaps other land-
owners in the district who had not pald out the amount of
their assessed benefits by way of taxes. Hence, we think
that when a dralnage dlstriet aequires land at a sale for
the payment of its taxes,the district 1s acting in a prop-
rietary capacity rather than in the exercise of governmental
functions, and sccording to the decisions hereinafter refer-
red to it 1s only property used in the exercise of its go-
vernmental functions that 1s exempt from taxation under the
constitutional provision above set out,

In the case of State ex rel, Caldwell v, Little

River Drainage Distriet 201 o, 72, the court had under
consideration a suit wherein it was the purpose to enforce
the collection of state and county taxes attempted to be
assessed and levied on office furniture, books, engineer-

instruments and office equipment, ommed and used by
the drainage distriet exclusively in carrying on and con=
ducti its work as a dral distriet. The court at
page 77 of the opinion stated:

"The only question presented for deter-
mination here is whether such property
is exempt from taxation under Section 6
of Article X of the Constitution and its
correlated statute Sectlon 11335,Hevised
Statutes 1909."
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Disposing of the case at page 81 of the opinion
the court seaid:

"Our conclusion i1s that the defendant
is a municipal corporation within the
meaning of that term as used in the
provision of the Constitution dealing
with taxeexemption,and that 1its pro-
porty. ulod oxolus 01 __1_1_ the dis~

?—ﬁ'g > ou-p

State ex rel, Kinder v, Little Kiver Urainage Dis-
trict 291 Mo. 267, involved an attempt to collect taxes
levied against ths right-of-ways and holding basins of the
dorcndaat drainage distriet. Again, Section 6 of Article

X of the Constitution was necessarily imvolved, The
point was made that the property sought to be taxed was not
all used for public purposes and that at least a pcrt of 1t
was subject to taxation. The court at page 281 of the
opinion said:

"If the omm basin were necessary
to store the us water in flood time,
then the district was obli to sequire
such land as would be overflowed by such
surplus water,

The evidence shows the land deseribed in
the petition, except that used in the right-
of-way, was acquired for that purposej
strietly the purpose for which the district
was formed - to protect the distriet from
the effects of water, and the health, wel-
fare and prosperity of a large community -
depended upon the proper maintenance of

the facilities thus provided for taking
care of the water, It is in evidence that
all this lend included in the petition was
subject to overflow, If at times some

of the land included in the west basin

was not overflowed and could be cultivated
that would not affect the propriety of
acquiring it to prevent embarrassment by
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its belonging to other persons, It
would be the duty of the distriect to
husband its resources in that way and
obtain any revenue it could by use
of such land, and such use would not
subjeet the land to taxation,”

Neither of the above opinions mske reference to
the other, one being decided in Division Number One, the
other in Division Number Two. It is clear that in both
cases the court was careful to confine what it sald teo
property used exclusively in the discharge of governmental
functionsj doubtless having in mind that some such a situa-
tion as 1s now presented mi-ht arise in the future,

Comment on previous decisions of the Supreme
Court of this State defining drainage districts as muni-
cipal corporations, in State ex rel, Hausgen v. Allen,supra,
page 458, 1t 1s =aid:

"It iz true that in the other cases
there are statements likening dral
districts to, or calling them, munici-
pal corporations., The questions pres-
sed in those cases did not call for a
close comparison of strict municipal
corporations with drainage districts.
But be that as it may, these later cases
of Caldwell and Kinder were the ones
controlling: upon the Court of Appeals,
because the latest expressions of this
court, and from both divisions thereof.
To the cases last mentioned may be added

In re Birmingham Drainage District, 274
Hoe 1o co 151 ot seq.”

In Wilson v, Dralnage Bnd Levee Distriect 237 o,
39, the court was comsidering the question of whether or not
a drainage distriot was a political subdivision of the State,
so that an appeal it would lie to the Supreme Court of
this State. On that point at page 48 of the opinion the
court said:
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"fie are of the opinion that the words,
'other political subdivisions of the
State,' as used I!n section 12, article

6, following as they do, the word ‘coumty,'
mean such political subdivisions as may be
created having powers similar to those of
a county, and do not refer to townships,
school districts, lovee districts, drain-
age districts, and such like minor poli-
tical subdivisions of the State. We
are thereof of the opinion that the defen-
dant 1s not a political subdivision of
the State in a jurisdictionsl sense and
within the mean of section 12, article
6 of the Constitution.”

_ The opiniom last quoted from does not serve any
particular purpose so far a2 the question at hand is con-
cerned, except that i1t does recognize a distinction between
a county as a political municipality and a dralinage district
as such.

The only purpose in a drtmfo distriet buying
land within its boundaries and taking title thereto or re-

deeming same from a sale for gemeral taxes, would be that
the cost of the organization and the cost of carrying out
the plan of reclamation might be paid, or that such land
might thereafter be sold and the proceeds thereof applied
as a payment on the bonded indebtedness of the district.
If the costs of carrying out the plan for reclamation or
the bond issue was paid by other means, then, unless used
for maintenance purposes such land would be sold and the
proceeds thereof divided ratably between the land-owners
in the district so that, at least to a degree, the dis-
trict would hold such purchased land in trust for the .
creditors of or lend-owners in the district. On this
point we call attention to the case of St.Louis v, Wen-
neker 145 Mo. 230, which case involved an attempt to assess
property held by the city as trustee under the will of
Bryan iullanphy. It was contended that the property

so held was exempt from taxation under the constitutional
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provision above guoted, The court at page 238 of the
opinion sald:

"#ie think that the property of a
county or city exempted from taxa-
tion by the constitutionsl provise
ions hereinbefore quoted, is that
of which such county or city 1s the
beneficial owner, which is held by
it 'for its own use' and not merely
in trust. It does not include that
in which the only interest of the
municipality is as trustee, Ve
therefore hold that this real estate
is not exempt from taxation,"

As to funds unexpended by s dreinage distriect
upon the completion of the Iimprovements under its plan
for reclamation, in 19 C, J. 761, it 1s stated:

"Unexpended funds of a drainage
districet are trust funds and, in
the absence of some statutory pro-
vision therefor, eguity has juris-
diction to distribute them among
the landowmers of ths district,

but the landowners are not entitled
to the return of such funds if there
1z a future use for them, Where
a portion of the benefits found to
have resulted from the construction
of a diteh was never assessed or
.called for, the amount so uncollec=
ted cannot be collected and applied
to new work.,"

iie can well concelve a situation, if the lands
so purchased by drainage districts are exempt from general
taxes, where & drainage district would gequire = large




Honorable A, Ives Reid -]lB= October 1, 1934

acreage of land, land values soar in price so that the bomnded
indebtedness of the district might be dischar and large
tracts of valuable lands be held by the district to be sold
and the proceeds thereof distributed to the landowners im the
district, while such lands during the time they were held by
the district were free from assessment for general taxes and
while counties suffered on account of lack of revenue and per-
haps schools caused to be closed for the same reason. We
do not bellieve that the opportunity for such a situation aris-
ing was intended to be provided by the framers of the Constitu=-
tion.

CONCLUSTON

Because of the importance of the question involved,
we have re~examined the law thereon and have reached the con~
clusion that the opinion of this department dated December 29,
1933 was wronge.

We are of the opinion that lands purchased by a
drainage district at a tax sale or lands redeemed on a sale
for general taxes by a district, are not exempt from taxation
under the provisions of Seection 6 of Article X of the Comnsti-
tution of the State of Hissouri,

Yours very truly,
GILBERT LAMB
Assistant Attorney General,

APPROVED;

KA ZonivTRICK
Attorney General.

GL:LC




