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·oARDJNG OF PRISONERS : County or state mustpay cost of boarding 

prisoners to an adjoining county when there 
is no jail in the county where the crime 

-- --
was commit ted; county liable for cost in 
case of misdemeanor--s t ate in case of felony 

V under Sec . 8551, R. S. Mo . 1929. 
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Hon. OWen C. Rawlings , 
Prosecuting Attorney, 
Marshall, M1ssour1. 

I 

Dear Sir: 

This department acknowledges r eceipt ot your request 
tor an opinion ot some time ago.. The opinion was prepared 
but through inadvertence has been unduly delayed. However , 
we assume that it will still be beneficial to you. Your letter 
reads as follows: 

"The County Court ot Saline County, Missouri 
in October ot this year, arranged tor the 
confinement ot Saline County prisoners in 
the county jail or Lafayette count7, Missouri 
pending the time when a new Saline count7 
jail could be constructed; the contract has 
a lready been l et and the work 1s now started. 
The County Court 1n regular session had pro­
vided that 55-' per day shoul d be the cost to 
the jailor tor the board ot prisoners in con­
finement. The Saline County court, under 
above special agreement, is to pay 75~ per 
day tor the board of county prisoners, tem­
poraril7 confi ned in t he Ci ty Ja il at Marshall, 
Missouri, and 58- per day for the board ot 
Saline County prisoners contined in t he 
Lafayette county jail. 

"Is Saline County required t o pay t he cost 
ot boarding its prisoners, 1n excess of the 
amount of 55; per day, or shall the entire coat 
be taxed as a part of the regular costs ot the 
ca se, which costs will, in certain oases, be 
paid by the State. 

"Should t he coat of transporting prisoners from 
Saline county to t he Lafayette County jail, 
after preliminary hearing, examinati on and 
commitment, be taxed a s a part of the regular 
costa of each case, which in some cases will be 
pa id by t he State, or must such transportation 
cost be cared tor by Sali~e OountJ?" 
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I. 

The fact tha~ saline county has no jail at the present time 
due to a new one bei ng constructed, said county would be entitled 
to pl ace its prisoners in t he county jail of Lafayette County 
under sec . 8645, R. s . Mo. 1929, which is as follows: 

"It shall be lawf ul tor the sheriff ot 
any county ot thi• state, when t here 
shall appear to be no jail, or where the 
jail of such county shall be inautticient, 
to commit any person or persona in his 
custody, either on ciYil or criminal 
process, to t he nearest jail ot some 
other county; and it is hereby made the 
dut7 ot the sheriff or keeper ot the jail 
ot said county to receiYe auoh person or 
persona, so committed as aforesaid, and 
him, her or thea aately keep, subject to 
the order or orders ot t he judge ot the 
court tor the county from whence said pris­
oner was brought." 

As to the expenses ot commit ment, you are referred to 
sec. 8551, R. S. Mo. 1929, which is as f ollows: 

"In all cases where a person is ~ommitted 
trom another county tor a criminal offense 
under this article, such county , or the 
prisoner, or t he state, shall pay the ex­
penaea, i n t he same manner as i f the 
commitment had been in the county where the 
ottense wa s committed; and i n ciTi l suits, 
the plaintiff, or defendant, or the pr i soner 
shall pay the expenses, in t he same manner 
as if the imprisonment had taken pl a ce in 
t he county wher e the suit commenced. • 

Under t his section your county is liable for t he board and 
keep of the prisoners, it t he prisoner is insolTent, or in the 
eTent t he crime is a f elony punishable s ol ely by a sentence in the 
penitentiary , t hen the state would be l iable for the costs instead 
ot t he county , grant i ng, ot course, that the prisoner is i ns olvent. 

I t is the duty of the C0Unty court to allow the sher iff 
not to exceed 75~ per day. Seo ... 117.9•, R. S • .Mo. 1929 provides 
as follows: 
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"Hereafter sheriffs, marshal a and 
other officers shall be allowed f or 
furnishing each prisoner with board, 
for each day, such sum, not exceeding 
s e•enty-tive cents, as may be f ixed 
by the county court or each county and 
by the municipal assembly of any city 
not in a county in this state : Pro•ided, 
that no sherirt shall contract for the 
furnishing Of 8'1Cb. board for a price 
leas than that fixed by the county 
court . " 

It is t he duty or the county court to fix the allowance. 
Section 11795, R. S. Mo. 1929 provides : 

"It shall be the dut7 or t he county 
courts of each county in this state at 
the No•ember term t hereor in each year 
to make an order of record fixing the 
tee t or furnishing each prisoner with 
board for each day tor one year commencing 
on t he first day of J~ua~ next thereafter, 
and it shall be the duty of the clerk of 
the county court to certify to the clerk 
of t he circuit court or such county a 
copy of such order, and t he same shall be 
filed in the off ice or the clerk of the 
circuit court tor t he use of the said 
clerk and the Judge and prosecuting attorney 
in making and certifying fee billa." 

In the decision in the case of Mead v . Jasper County, 322 
Mo., l.c. 1196-7, it is made the duty or the county court to 
make the order, but the time of making same is not mandatory 
as stated in the sta tute in t he month or November, but may be 
made subsequently. The Court said: 

"As s tated abo•e, the r ight and duty of 
fixi ng the sherifr ' s compensation tor 
boarding prisoners has been by t hese statutes 
lodged in the county court, and appropriately 
so . The prices of pr•.tsions fluctua~e and 
t hey may change materially from year to year. 
The sheritr 's allowance for boarding prisoners 
is t herefore r equired by statute to be fixed 
yearly and for periods ot one year only. The 
county cour t has charge of t he business and 
financial affairs or the county generally and 
t he members of that body are familiar, or can 
readily ram111ar1ze themsel•ea wi th local 
prices and condit i ons. The taxpayers , as well 
as t he sheriff, are entitled to t he benefit 
ot the eounty eourt 's Judgment and official 
ac,ion in the matter. The duty imposed by the 
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statute conceras the public interest . 
It should be performed at t he time desig­
nated in the statute, as should all duties 
i mposed on officials, tor the prompt and 
orderly administration ot affa irs. But tor 
one reason or another it will sometimes happen 
that official dutie s are not performed in 
the precise manner, or witt in the precise 
ti~, prescribed by the law i mposing them. 
The l egisl ature must have understood that 
such f a ilure might occur sometimes in the 
performaDDe ot the duty enjoined by the sta­
tute in question. Affirmative language only 
is used in the sta tutes, i mposing the duty 
but making no provision tor doing the t hing 
required t o be done in any other manner or 
by any other person or body in case the court 
could not act within the exact time designated. 
There is no language used in the statute that 
in terma limits the power or Jurisdiction ot 
the county court to the precise time therei n 
specified. Taking into consideration the lan­
guage and the purpose ot the statute, the nature 
ot the duty i mposed, and the functions and 
duties or county courts in t he management or 
t he business and finances or the county, it 
seema to us clear that the county court' s 
jurisdiction t o make an order such as the one 
i n question is not condit ioned upon its being 
exercised within the precise time named in 
the statute and was not lost by the few days ' 
delay shown in this case. 

"If, after the time designated by statute and 
before t he actual making ot the order, rights 
had in s ome way become fixed which would be 
dlsta~bed by enforcement ot the order, we might 
have a dif ferent ques~ion with which to deal. 
But such question is not here . There i s no 
showing that the sheriff was, or could have been, 
prejudiced because or the order not being made 
unt i l January 5 , 1924, instead or, tor instance, 
on December 31 , 1923, when he admits it could 
have been lawfully made. He knew that the last 
previous order, that on December 1, 1922, was 
tor one year only and that oy its terms, as well 
as by the law, it expired December 31, 1923. He 
knew that up to December 31, 1923 , no order was 
yet made tor 1924, though he testified that he 
expected one to be made. He could not then reason­
ably have contracted obligations tor 1924, r elying 
on an order ot court or upon the few days ' delay 
in the 118.king of the order ahoWD and he does no t 
claim that he did eo." 
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CONCLUSIOB 

As to whether or not your county, or the state, would 
pay 56- or 75- in t he eTent of an ac quittal or t he insolvency ot 
the defendant, we are guided in our opi nion by t hat portion ot 
your l etter which states that under special agreement your county 
pays to the City ot Marshall 75~ pe r day tor prisoners contined 
in the city Jail, and 58~ per day tor the board ot county prison­
ers contined in t he Lafayette County Jail . Since your county 
court baa made t hat agreement, i t becomes a contract which your 
county must abide by, and we are therefore ot the op inion that 
the amounts paid to t he City ot Marsball and t o the County ot 
Lafayette are the actual costs in a criminal case and the County 
ot saline or the state would be compelled to pay thea. 

By Sec . 11794, supra, the maxiaum amount is 75~ per day 
and as the costs are less tbaa 75~ per day , they are legal . 
When it is determined which is l i able tor such costs , it wi l l be 
necessary to pay the sum of 75~ per day tor the time the prisoner 
is contined at Marshall and 58p per day t or the ti.me t he prisoner 
is contined in the Laf ayette Count y Jail. 

II. 

cost of 

e taxed as a part of the r egular coste 
in each case and shoUld on!x=se pal! bJ 
Saline County when under the sta tutes 
Saline County is deemed liable for the 
costa. 

Section 8551 quoted supra, as appl ying to your f irst ques­
tion, i s also applicable and answers your s econd inquiry. We 
construe said section t o mean and i nc l ude t hat when a prisoner 
1s committed t o the Jail ot anot her count y tor any cause, t he 
costs ot transpor ting said pr isoner and t he costs or the pr osecut ion 
should be paid by the county 1n wh i ch the crime wa s comDUtted, i t 
t he county is liable, or by the sta te i t under t he statutes t he 
state i s l i abl e tor coats, and t his t o include the extra or addit ional 
costs occasioned by r eason of the prisoner being t ransported t o and 
trom preliminary hear ing and tria l . Thi s appears to be the law as 
applied t o costs in changes of Tenue and we t hink t he situati on is 
the same. 

The deci sion in t he ca se of Ransom v. Gentry County, 48 Mo. 
341, whi le not be~ring directly on the question, has the same 
pri ncipl e i nvolved. We are herewi th quoting a portion or t his 
decision : 

"It i s not di sputed that , f or t he taxable 
coats , t he St ate and not the county is 
liable; but t he count7 was held liable f or 
those items because t here was no jai l where 
the cause was t ried, and i t became necessa rY 
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tor the sheri f f to guard the prisoner. 
It was the duty or the sherif f wher~ 
the prisoner was confined to produce 
hi m befor e the Circuit Court of the 
county appointed for his t rial. (Gen. 
stat . 1865, eh . 223, wagn . s tat . 787). 
And when so produced and del i ver ed to 
the sheriff of such county, what i s to 
be done w1 th him? The sher ·iff must t ake 
charge ot him; and if t her e is no jail, 
or if the jail be insufficient, the 
prisoner must be guarded, under the 
provisions of Secti on 19 of t he chapter 
last r e f erred to. 

The statute makes no provision t or taxing 
i n t he b i l l of cost s t he expenses of thus 
guarding t he prisoner ; hence t he s tate 
cannot be r equired to pa7 them. But t heir 
payment is expressly charged u~on the county 
by section 20 (Wagn. s tat . 787), which 
reads as follows : ' The expenses of said 
guard to be audited and paid as other eounty 
expenses.'" · 

From t his decision we can infer that all costs rela ting to 
t ransportation of prisoners when there is a statute covering the 
situation are to be consider ed legitimate costs. Likewise , the 
Tery early ease of county of Perry v. John Logan , 4 Mo. 434, l.c. 
436, wher ei n t he Court said: 

"****The fact t hen t hat t he pri soner belonged 
t o another county, is sufficient to discharge 
t he county of Perry. The court in their 
answer, cite and rely on t he 16th sect i on of 
t he r evised coda of 1825 , r es pecting jails 
and jailors, p . 415, which says t hat in all 
cases where a pe rson is commit t ed f r om another 
county, for a criminal offence under this act, 
such county , or the prisoner or the State 
shall pay the e~enses i n the same manner as 
i f the comm1 tment had been in the county where 
t he offence was committed; and in civil suits, 
the pl aintiff or def endant shall pay the 
costs, etc. It is not disputed that the 
comm1 tment was under this act: It would be i n 
our opi nion, exceedingly unJust, to fix the 
costs of the guard on the county ot Perry. 
1~ether the State or s ame other county may be 
liable for these costs, it is not necessary 
to consider; as to who i s liable, the l aw 
appears to be clear enough. ****" 



Hon. Owen c. Rawlings 
_,_ May 8, 1934. 

CONCLUSION 

By stat.ute 1 t is mandat or y on count! es to build Jails and 
provide for the saf e•keeping of prisoner s . However, t he Legisla­
ture has evidently ant icipa ted t hat counties ar e sometimes compelled 
to build new Jails or that situations arise wher ein counties 
cannot care for t heir own prisoners, and henc e have provided that 
t hey can be pl aced i n adJoining counties . By reason of such 
statutes and Saline County having c omplied with the same, we are 
ot t he opi nion that the co sts or t ransporting prisoners to and from 
preliminary hearings, trials, eto., constitute legitimate costa 
whi ch in the case or a misdemeanor are to be paid by the county 
and in case or a felony by the state, or by the prisoner in both 
instances unles s he be 1nao1Yent~ 

APPROVED: 

OWN :.AH 

ROY ticKITTRICK, 
Attor ney General 

Res pectfully submitted, 

OLT IV''R \1 . NOLlm , 
Assistant At torney General. 


