COUNTY HICH 'AY INGINEER - Right to appoint essistant,

COUNTY COURT - Right to fix compensation of assistant
appointed by County Highway Lngineer;
right to reimburse County Hig wey ingineer
for gesoline and o0il purchased by him and used in per-
; forming his duties; right to pay County Highway Lngineer monthly sum
for use of his privately owned auto- September 17, 1934
7+ mobille in performing his duties.

Hopnorable Johm 3, Phillips,
Trosecuting Attorney, Butler County,
foplar Bluff, ¥“issouri,

Dear Sirg

A request for en opinion hes been recelved from you
under d-te of August 20, 19234, such request being in the follow-
ing terns:

"I am writing your office for am opinion 8 to the
author ity of the County Court,

Now sometime ago there was filed im the Circuit

Court of Butler County, *issouri, & lawsuit upon

the petition of one hundred snd ninety-ei ht,

(195), taxpeayers of Butler County sgeinst the

County Court snd iighway 'ngineer cherging verious
violations, and recuesting the Cireuit Court to restrain
them from further performance of sueb aets,

Cne of the counts in the petition charged thct they
were wrongfully and illegslly paying for & stenographer
in the County lighway Engineer's office. Also, that
they were wron: fully =nd illegally paying to the County
iighway “ngineer $30,70 monthly for the use of his
privately owned automobile, Also, furnishing gas end
0il for the use of said automobile.

smong & number of other counts, whieh ‘re not in issue
at this time, this wes submitted to the Circult Court
for trisl, end after hesring the testimony the Court
found =s to each of the above items that no order of
the County Court had ever been made suthorizing or ap-
rroving the appointment of eny stenographer, nor fixing
the salary of same, =nd the Court therefore found and
restrained the further peyment of any moneys dut of the
public funds of Butler County for this purnose until
sueh time &8s a proper and ‘EGAL order had heen made by
the County Court approving the appointment end fixing
the salary.
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“"Now the Court also found that no County Court
order had ever been made authorizing the spend-

ing of 530,00 per month for the use of the County
Highway Zngineer’s priveately owned sutomobile and
restraining the County Court from the further pay-
ment of this item until such time as the couut{
Court haéd made & proper snd LEGAL order asuthorizing
the payment of this amount.

The above opinion was handed down on iugust 1st,
1934, by the Cireuit Court and properly served upon
the defendents., On the 3th day of August, 1534, the
County Court in regular session met end made two
orders & copy of eaeh is hereto ettached. One apply-
ing to the arpointment of a stemographer which they
term in their order us an 'Assistent' claiming for
authority under Seotion 8011 %,.5, 1929, The other
order refers to the 30,00 for the use of ¢sr and
includes gas and oil.

1 am requesting thet you give to me at your carlliest
dete en opinion es to whether or not the County Court
has sauthority to meke these orders, or either of them.,"

The orders of the County Court enclosed with your request sre as
follows:

"Now at this time J, ¥, Cerey, County Highway Inglneer,
having submitted to the Ceurt in writing bis eppoint-
ment of Claudlie Harrington as one of his essistants under
the provisions of Seetionm 5011 R, S, Nissouri, 1934, and
the Court being of the opimiom thet the duties of the
said office of County Highway Engineer cannot be »roperly
performed without the aid of ean assistent, it is there-
fore ordered by the Court that the aprointment of Claudies
Harrington as an assistent be approved and the Court fixes
her edmpensation at the sum of $2,00 for each day so em-
ployed in seid offlice.”

"The Court being of the opinion that the County way
Lngineer in order to properly perform the duties of s
office requires the use of an automobile and the finances
of the County being such thet sm expenditure for the pur-
ehase of seld aut.moblle would not be justified and it
further appearing that the County Highway Engimeer, ¥,

J. Cerey, 1s the owner of an automobile suitadble for the
use of said offiecial, therefore, it is ordered by the
Court thaet, in lieu of the purchase of a ear for the use
of the sald Highway inglneer, the Court pay to sald High-
way “ngineer the sum of §30.00 monthly for the use of sald
official’s privately owned sutomobile in conneection with
the duties of his office together with the gas and oll
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"used in seid err while being operated for
County Highway vork,"

I
BICHT TO AFPOINT ASSISTANT.

fevised Statutes Wissouri 1929, Seection 8011, provides
in part as follows:

"In the event thet the county highway engineer
cennot -roperly perform eall the duties of "is’
office, he shall, with the approval of the court,
evpoint one or more assistants, who shall receive
such compensrtion s may he fiied by the court.”

There is nothing in such stetutory provision which imposes any
rarticular qualificetions on sueh rssistant and therecfore the
County Highway Engineer would seem to be Justified in e pointing
an essistant to assist him by performing c¢lericzl and stemogrsphie
work to the ssme extent that he would have aut ority to eppoint en
assistant to do any other type of work for him, That part of the
statute above cuoted esuthorizes the engineer to eppoint eand the
County Court to fix the compensation of the appeintes, and the
order whiebh hes been made by the Court ss furnished by you seems
to follow the stotutory procedure,

II

RIGHT TC 'AY CCOUNTY MIGH 'AY -NGINEER
FOR USE CF FIS AUTOMORILE AND FOE
GAZ AND CIL CONSUMED TH NEIN,

A, hether or not the duties of the County Highway
ingineer ressonably recuire sutomoblle travel by h{n & question
of fact and it would seem thet the determination by tho County
Court that an sutomobile is necessary to the County Fighway En-
gineer "in order to properly perform the dutles of his offigce",

if supported by evidence, would be proper and final in the absence
of an appesl. The duties of a County Highwey .ngineer would seem
to furnish & Justification for such finding, Thus Revised Statutes
Miseouri 192¢, Seetlion 8014, provides as follows:

"The county highwey engineer shall rersonally,

or by deputy, inspeet the eondition of the roads,
culverts sné bSrldges of caeh district as often as
preeticatle, and, upon the written complaiat of
three freeholders Iin any such distriet, of the
bad or dsngerous ecndition of the roads, culverts
or bridges of sueh distriet, or of the negleet of
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"duty. by eay rosd cverseer of any such dis-
triet, or of negleet of any contraetor on roads
let by ecntreet, it shall be the duty of the
ecounty high-ay argineer to at once visit said
rora and fnvestigete the eomplelnt, end, if
fsund necessary, to at once cazuse such toald %o
he ~lsesd In good econdition,™

and Seeticn 8008 provides in part as follows:

*If sny county highwey engineer shall rell, re-
fuse or negleet to viszit and laspeet, in person
or by deputy, the roeds, bridges snd culverts in
esch road ciastriet in the eounty, at {requent
and regulsr intervals, ' © * he mey be renoved
from of fice by the county court,”

In view of these atstutes snd the facts &8s furnished in your
letter including the sboenece thereirom of eny intimetion that
the use of asn sutomobile is not reasonably nccessary for the
County ‘ngineer to exrform rroperly his dutlies, it zay be age
sumed thet the neeessity for sutomobile trensrortation for the
County EHighuey "ngincer does exist.

Be The County Court by statute (Seetion 2078) is given
the "comtrol and menege-ent of the rroperty, real and personal,
belonging to the County * 7 *n and the County Court in the cese
of “snsas City _isinfeeting and "senufacturing Co., v. Bates
County, £73 “o. 300, 201 5. 7. §2 (1913}, is ealled "the gemeral
ltatutary e ntracting, auditing and fizxal ggeney of the County™.
(273 Yo, 308), ‘'isviaed ‘tstutes iisscuri 1979, .ectiom 12107,

provides that "the county court nay, by an order entered of
raeord, aponint an a ent to make any contrsct on behalf of sueh
county for ereetin. eny eounty buildings o for any other purpose
suthorized b law.™ “hile the County Court iz s statutory body
with no po ers eo:eeplt those conferred upcn it by st:tute (State
ex rel, =snd to Use of Broughtorn v, Cliver, Z02Z Lo. App. O87, 208
Se We 112 (1916 ), nevertheless where a duty is delegated b;
stetute to a eounty officer, sueh statute tmpliedly authorizes
the County to ey the exrenses necessary to the erflormance of
such duty. In the ease of 5lades v. Hawxina. 133 Mo Appe. w28,
112 3. %. 979, sfrfirmed 240 Yo, 187, 144 5. 9. 1196 (1911), 1t
wes held that a County Court was authorized to employ and pay an
eccountant to sudit the pubiic records of the County, even though
thers wes no statute authorizing speeifically sueh esamployment or
audit. The Court at 240 Yo, 19i-8 stated the problem a3 follows;

"putlie corporstions never "ave been deemsd toO
pogseass authority to eontract, or 4c any other
act, unle ss the power was granted by atatute or
eou3é be implied becsuse neccssary end ineldentel
to the due perfornance of po ers granted or du-
ties enjuined. This doetrine ap:lies to eounty
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end at p-
follows:

Thus, if
chase by
found to

eourts and commissicners, ss well as to the

governi g bodies of other subordinste politi-

¢sl corporations., There is in cur stetutes no
grant of sut ority to a county court to empley

an oxrert to audit and examine the books and
eceounts of the ocounty and itspfficers., isnece,

if this authority existed in the present in-
stence, It wes becsuse the lew ilmplied it as
essential to the due exercise of povers s-eelfi-
celly vestec¢ in the county eourt by s=trtute or

the rerformence of & duty aspeeifierlly required of said
tribunsls, The courts ere conservative in implying
povers not expressly given., COne limitsticn imposed
by law on these implicetiona is thet no power will
be implied to belong te & publie corporetion unless
it is cognate to the purpose for whiek the corpora-
tion wrs ereated. Therefore, in determining whether
or not the eounty court of “tone County hsd cuthor-
ity to employ an expert to look over official books
end aceounts, ~e must cell to mind the dutiea of
sueh s eourt. A county court is the genersl fiscal
agent of the county, and is possessed of e supervise
ory power over the eollection end nreservatiom of
its funds.”

ge 197 expounded the reas ns for implylns this power as

"responsibility for the safety of public moneys,

thes eecureey snd homesty of the acccocunts and

settle~ents cof officilals, and the eclleetion of
defelcetions, 1s imposed on county eourts. The

question for Jdecision is whether the express dele-
gation of those powers and duties by the Legislature
cerried with it the suthority to employ am expert

to look over books and documents in order to ascer-
tain whether officlals and other persons chargeable

with publiec méneys had rendered correct and faithful
eccounts, and hsd made Just settl ments with the

court. In our opimnion th' & guestion ought to be
answered in the sffirmative, *hile it is true the

'aw is striet in limniting the authority of these eourts,
it never has been held that they have no suthority
except what the statutes eonfer ia so many words. The
universal doetrine is th»t certain Ineidental powers
germans to the suthority and duties expresszly delegated,
and indispenssble te their performance, mey de srerciseld.”™

the purchase of an ettomobile by the County snd the pur-
the County of gas snd o0ll to operate such esutomobile was
be resscnebly necessary to enable the County !ighway
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Engineer to earry out properly his offieisl dutiecs, it would
seem thet the County Court would be euthoried tc make such
purehese with County funds. In Scott County v. Advanece-Rumley
Thresher Co., 288 Fed, 73% (Circuit Court of A peals, 8th Ct.
1923) the Court held that the County Court ss & pert of its
duty snd right to keep up the roads of the County was impliedly
suthorized to purchsse the machinery reasonadbly necessary for
such meintensnce,

Ce It has hHeen cdemonstrated adbove thet the statutes
of Missouri rould Justify a finding by & County Court thst the
use of an sutomobile was nocessary for the County Highwey Engin-
eer in order properly to perform his duties and that the County
Court, ir it mede such a fiading, would de asuthorized to purehase
such en esutomobile 2nd to duy ges and oll to be used therein.
issuming that the County Court did not buy sueh aan automoblle,
it would seem thet a County Court whiech had found that automobdile
travel by the County lilghwaey “ngineer wes necessary, would bde
warranted in vey ng expenses for automoblle transportetion actually
pald out b the County Highway . ngineer in the necessary perform-
ance of his duties and that his expenses for gesoline and oil
used in en automobile on exclusively county highway bus iness eould
be refunded to him, If the County Court eould purchese direetly
the gasoline end oil, it would seen to be equally suthorized to
reimburse the County Highway  ngineer for money spent on geasoline
end o!l used sclely in performing the duties of his office, pro-
viding the price et which such gasoline and 0il wes purchased by
him was reasonsb®le, Jhere a statute imposes certain duties on &
public officer he 1simpliedly authorized to spend his own money
insofer as 1t is necessary properly to perform such duties and to
be reimbursed by the state or munieipality of whieh he is en offi~
ecer. Thus in the cese of State ex rel Bradshew v, Haclman, 276
Vo, 807, 208 S, J. 445 (1918) the Court, although it held that the
State “arehouse Commissioner c¢ould not reeover moneys spent by him
in traveling on official dDusiness ocutside of the tate on the
ground that his statutory duties 41d not suthorize him to go out-
side of the .tate, indieated that If his traveling expenses had
been incurred while travelimg im the Ltate in carrying out the
duties imposed upon him by statute, th.t sueh expenses could be
recovered, The Court said:

"iooking then to the above act to ascertain the
duties fnounbent on the /arehouse Commissioner

and his official femily, e note thet it is only
pursuant to 3eetions 33, 37, 41, 51 and 52 thereof
thet duties ere prescribed whiech, cither ecxpressly
or by implication, reguire the incurring of ex-
penses for travel., <xamining the sbove sections
seriatim (dut with an eye single to the facts be-
fore us in th's case) it will be seen th:t Seotion
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"3, supra, laws 1913, p. 366, permits, and
whenever negessary requires, the exeminastion

of 'all property in say pud i¢ warehouse or
elevztor in this State.' Travelling expenses
may of eourse be 'nourred whenever in the
opinion of the “erehouse Commissioner it is
negessary to the nerformence of the sbove duty.”

The prineiple of sState ex rel “redshew v, Hackmann,
supra, is limited to reizbursement for out of pocket expenses
and is the only prineiple whieh we have been sble to disgover
whieh might esuthorize the payments here in guestion., Suech prim-
eiple could not spply to sums paid out monthly to the County
Highway i‘ngineer for the use of his privete eutomobile, is
appears from ‘evised :tatutes “issourl 1929, -eetion 12107,
quoted sbove, the contrects whleh the County Court may make are
limited to eontracts for purposes "authorized by low™ end we
find no legel jJjustificstlion or autherizetion for a County Court
entering into e contrset with & county official by whieh it peys
him e reguler fixed sum for the use of hls own property and we
believe thet a statute would be neeessary for such suthorization.
4 statute of the United Stetes has been discovered presenting an
enalogous situation, this belng "an act to authorize the lost-
“gster General tc hire vehieles from village delivery easrriers”,
approved June 13, 1930 (48 Stot, 7823 U.5.C.,5uppe. VI, Title 38,
Seetion HZ) es amended by Public No., 452, 73rd Consress, approved
June 22, 1934, which conteins the following:

“provided, That beginning with the fiscal yoer
1828, and therecfter, the Fostmaster General nay
hire vehicles from postal employces, not filling
supervisory positions, for use in the city de~
livery and collection service, end inm the village
delivery end eollectlon service, either under an
allowsnce or on & contrect basis.”

™ is statute would seem to indicate thet Congress felt that a
specific stetute was necessary to euthorize the hiring of a ve-
hicle from one of its employees.

In conelusion, it is our opinion thst the order of the
County Court set out above which fixes the eompensation of an
assistant to the County Highway EZngincer appolinted by him, is
valid,and thet the other order of the County Court above set out
is valid insofar as it euthorizes payment to the County Hlghway
fngineer of sums cctually expended by bim for gasoline and oil
consumed solely in performing the dutlies of his office, to the
extent thot such use was necessary in properly performing the
duties of his offiee, provided that the gasoline snd oil is pur-
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chased at recsonable prices, but thet such order is invelid
es a matter of lew to the extent that it authorizes a payment
of 330.00 per month to sueh County lighway -ngineer for the
use of his sutomobile,

7ery truly wyours,

FOWARD H, HILLER

ASSTISTANT ATTCRNEY GENERAL

(ACTING) AT




