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COUNTY HI GH 'AY ·:~NGIN1!:ER - Ri ght to appoint assi st ant. 

COUNTY COURT - Right to fix compensation of assistant 
appointed by County Highway ~ngineer; 
r i ght to reimburse County Hi g way ~ngineer 
for gaso l ine and oil purchased by him and used in 

1 forming hi s duties ; right to pay County Hi ghway Lngineer monthly 
for use of hts privately owned auto- September 1~ , 1g34 
mobile i n performing his duties . 

FILE 0 
R orable John s. Phillips , 
'·r oseout1n6 Attor ney • Butler Count y , 
roplar Blutt , 1.>1aaour1 . 

;'2 
Dear Sir: 

A request tor an opinion haa boon r eceived from you 
under dt te ot August 20 , 1g34 , such request being in t he tol low-
1 ns terr.dt: 

"1. am 1.>riting 7our ottice tor an opinion ea to the 
81.lthc:r i t y or t he County Court . 

Now aou:et1me ago thore aa tiled 1n the Ci rcuit 
Oourt ot Butler County , ::ios.our1 1 a lawsuit upon 
t he petition ot one huadro4 an4 ninet7• ei bt, 
(199 ) , taxpaJOrs ot Butler County against tho 
county Court and hi ghway ~e1noer chersi ng various 
v1olat1ona , and requoatlag tbe Circuit Court to restrai n 
thom tro furthe r perto~ce or such acto . 

One ot the counts 1n t be p titlon c.harged t~u~t t hey 
were wrongtullJ and illegally paying tor a atenosraphor 
i n tho County l~llJhway Kng1noer ' s of fice . .Al ao , t b.et 
t.bey were ront tully end illeaally peyi~ to t he Count y 
Hi ghway Rngineer t 3o. oo nt hly tor t he uae or his 
pr ivately owned auto obile. Also , tUTnis hina 1ae and 
oil tor the use ot sa10 automobile. 

AmOng a number or other counta, wbich re not in i ssue 
at thie time , this was submitted t o the Circuit Court 
for t rial, Pnd after bearing the toet1m~ny tho Court 
round as to oocb ot the above 1t ema t hat no order or 
t he County Court bad ever been made aut hor izlna or ap­
pr oving t he appe 1nt~ent or any atenographer , nor fixing 
tho salary of same , ano t he Court t he r otor• f ound and 
r es t rai ned t he further p~ent ot any mon&ya out or t he 
public ruada ot Butler Coun~y for thle , urpoec un\11 
such time ae a proper and ~EG~L order had beon m de by 
t he County Court appro•ins tbc appoint ment end fixing 
t be a ala r} . 

per­
sum 
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~Now tho Cour\ also round that no Count7 Court 
order had eTer been · de authorizing t.ho spend­
ina o~ ~ .00 per month for the use ot th CountJ 
Highway 1noer ' s pr1..-atel7 o~ned automobile and 
~est~a1n1ng tha County Court tram the turtber pay-

nt o~ th1a it et11 auoh tlae aa t.he CountJ 
Court had de a proper an4 L!GAL order author1zins 
tho oay.oent ot tb1a a ount. 

The obo7e op1n1o waa h nded do on Ausuat 1st , 
1934 , b7 the Circuit Court and proper lJ served upon 
t ho defendant • On t ho Stb dey ot August, 193. , t he 
County CoUl"t in resular aeaaiori t end de two 
orders a copy or eaoh ie hereto attached. One applJ­
ing to the al)polnt ent or a aten.ouapb.er which they 
tArm i a thoir order aa an • Aaalstant' ola1mill6 tor 
author1tJ undor ~eotion 0011 R. S. 1929 . The other 
order refers to the v30. 00 t or the uae ot cor an~ 
includes 688 end oil . 

l am re~uestlns that JOU sive to me at your oarl1eat 
4ah an opinion u to whether or not t he CoUJJty Court 
baa aut oritJ to mako these ordera , or cit.her or them. • 

The orders or the Count7 Court enoloaed ~t~ your request ere ae 
follows: 

"low at t h1e time J. F. Carey , Count7 Highway Enaineor, 
bav1ng sUbmitted to the Court 1D writ1ns bia appo1n'-

nt ot Clau la .JarrlngtOD as o e ot h1a ass1atanta wuiar 
the proTiaiona Ot ~Otion 011 ft . S . iasouri , 1;~, and 
t bo Court beln« Ot the opiDlOD the• ~be dutl• a Of the 
aald ottioe or County .trighwa7 Engi noor cannot bo ?roperly 
perto e4 without th aid or an aaaiatant , i t ia t here­
tore or4ero4 b7 the Court t hat t be appoint nt or Claudia 
narrinst •• an aaalatant be appro..- 4 an4 t he Court ti1ea 
her obmpensatlon at tbe sum ot 12. 00 ror eaoh 4ay so em­
ployed in aa14 ott1ce. • 

"The Court beina ot t he opinion t hat the CoWlt7 Hlp •7 
Ena 1Deer in order to pro perly perto the duties ot h:l.a 
otttoe require• t he uae or an auto bile and t he tlnanoea 
ot the County beins auoh tbat expenditure ror t pur­
ohaa of aa14 au\ '}1DOb1 le would not be Ju.at1tie4 an4 it 
fUrther &Jpe•rina that the County Higbway ngtneer , F. 
J . Care7, 1a tho owner or an auto bile suitable tor the 
use or said ottio1al . t herefore . it 1a or4ere4 b7 t he 
Cour\ tbot , 1n lieu or tbe purobaae or a oar tor the use 
or the aa14 H18bwQ" ~ns1Deer , the Court pay to said High­
way Ens1noer the a or $30.00 man,hly tor \he use of aal d 
orticial'a pr1•ately ownod auto bile in conneo\ion with 
t he 4ut1ea or h1a ott1oe together t h tbe gaa and oil 
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Muae~ in said et r while be ing operated tor 
~ounty Hi ghway ork. • 

I 

RIGHT TO ~rf'O!N'r ASSISTANT. 

Rovi aed Statutes 1eaour1 19?~ , Soot1on 8011, prov1dee 
in pert ea fol lows: 

•In the event tbot the county h1gh-..'8.J engineer 
eennot 1roperly pertor~ all the dut1ea ot ~1a' 
office , he s hall, with the approval or the court , 
sp~oln~ ono or ~re assistants , who ahall r eceive 
auob oompans ~tion ea m' v he fl~od by tho court . " 

There 1a nothing i n such statutor7 provision which 1mposee any 
particular qual1~1cations on such ~sa1stant and t herefore t he 
County I~£bway ~na1neer woul~ aeo to be Justlti~d in e.ppo1nt1ns 
an ass1atant to aa1at him by performinG oler1cc l and stcnosr1Ph1o 
work to t be a . extent thet he would have cut oritJ' to appoint en 
oas1atant to ao UJ othor type or work tor him. 'rbat part or the 
stat ute abo.e quoted authorizes t he ongineer to appoi nt and tbe 
County Court to tix the eaMpeneat1on ot the ap?o1ntee , aftd t r.e 
order which haa been !".ade by the Court aa rurn1ahe4 b y JOU aee!9 
t o follow the st· tutorJ procedure . 

II 

HI OHT 'T'C 1 AY COUNTY 1 IGh ·Ay .. NGINE&R 
1'0!~ U'' r.; CP PIS AUTOMO. I L'e Arl"' F'OJ; 
O.A.S J.! W CIJ .. COH ·u••IID Tt •'Ji:IN . 

A. 1hether or not th~ duties or t he County ffi&bw&7 
1neer reaaoosbly r acui re outomob1 l c trevel bJ bia 1a a quoation 

or teet and it ~uld Se83 t het t he deturmins tlon bJ the County 
Court th t an eutomob1le 1e neceooary to the County HishW&J -
s1n~•r • i n order to ~roperlJ' porto t he dut ies or tis o~tioo• . 
if aupported by evidence , woul d be proper and rinal in the abaence 
or an appeal . 'i'ho clut iea or o County Hie;hweJ • ne,in er wou~ ae 
to tur~iah a Just1r1cati on tor auoh f inding. Thus ~evised ~totutes 
U1seouri 1929 , ~eotion 801., provides aa tollowa: 

•The oouuty btgh~J engineer ahall per~nally, 
or by ~eputy , inapoot t ho condition or tho roada, 
culvert• and ~r14~oa or oact ~ 1atr1ct aa often aa 
pr ect , cahlo, and , u~on the written complaint or 
three freeholders i n any suc h d1atr1ot, or the 
bed or d~n6eroua condition ot the roada , oul•erta 
or bridgoe or auch d1atr 1ot , or or the neglect of 
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' duty .by any rond overseer of any such dis­
trict, o~ of neglect of' any oontractor on roeds 
let by C(·ntreet , it ahal.l be tbe duty o" ~he 
~ounty bltt.h ay e··glneer to a t onee visit said 
ro .'-• arr<l f tJ.v.as t lp.,te ti.o co:nolc·int , a:-d • if 
found :"'" O•v- ~e.ry , to at once causo sucL 1' 0flC:. to 
he · 'ac ed ln l'OOC condition. ' 

and Sec tion oonc;~ :'rovides in :;.'llrt a s follows : 

"If eny couftty b1 ghway eng1neor ahe l l rei1 , r c ­
fuEJo o:r 11eglcct to ' i:it ttnd lna•) ct, 1r. porson 
or by c..eputy , the :rood:s , hr1dces and culvtlrts i n 
ef·Ch roa<'! t i stl"1ct in the county , ut f reqlient 
and re~l ar i ·1tervels , ~ • he tley be r e iloveo 
fror~ office by t he county OC'.rurt , .. 

I"' v1ow or t l!e so stt tut~s a .,d the fActo en furnlsbed in your 
Jetter 1nclud1n,~ t""' ab ·cnoe tl.ercfro:.~ of any 1nti.r.tut1on t Hut 
t he u~e or an auto" ot i le is not reatw•utbly ncca!1£ar y for the 
County !1.£1'1oer to .ierfor='l · roperly his uutlua , it . ay be es­
SU?'Iled th --t the nec~ssity ror autcr.nobile ttcns·urtttLi on for the 
County Ei.gh .e y Ytg~noer d;.:>oo oxint . 

B. the County Court by strtuto (;3e ction. :' 78) ia giTen 
t be '"control ard t:Ulne.se- au t o! the r rol rt~ , real eu1d person 1 , 
belo•tcln.e t) t l .., county 1 

• *" anu ~hu County court ln the oeeo 
of enaas ~1 ty ininfuctine {tnd • ~nufac turing Co . v • .Ba t oo 
Cou...,ty , P7~ "o . :;,oo , ~01 ~ • . • S:> \1~13) , i ::s c:wl 1 eCJ "'the soneral 
stat utor y o '1 t-ctct'n,; , e.t..c.dt1£lti cnc1 fl·m '.. agone:, of the County" . 
(2 '73 ·o . 306~ . t, eviaBd t c tutes i co .uri 19 ·' ~~~~ , .ec t1on 12107 , 
pr ovides that •• the county cour t mny , by Cl'l orr·er entered ot 
rocord , e p .o tnt at" a ent to ::-..a'te any contract on bGhalt ot suc h 
county for ar e et1n eay county b~ild1nga o t for ~~y other purpooe 
aut '1or1zed u. law. " "1'1 '1 " the ~ounty Court 1 statutory body 
with no ro ers P _cep~ those oonfcrred upon it by Gt · t u t e (~tate 
e :x re J , "tnd to Bt' of 3rou ·hto... v . C' 1 i '- er , ~o2 2·o . ,;pp . 527 , P08 
s . J. 112 (1919 ~ ) , ~overtheloss where a duty ia delegstGd b: 
etetute to a county officer , such ~tatute tmpl1o~ly authorizes 
the c· .. unty to ! oy the e xp•ntZos necessary to the er ror 1ance of 
eucb outy . In the case of l ades 7 . Haw tins , 133 ~o . A~p . ~d , 
112 ·->• i . 97\> , aft1rmed ~40 .. 'o . 167 , 144 .; . w. ll9u (1911 ) , 1t 
was held trat a ~ounty r,ourt wa3 author1zea to employ and pay on 
accountant to aur 1t the pub ' ic records of tll\) County, oven thoush 
t horo wss no atctutc a t t hor171ng epcol t'1ecl]y SL..C~ e~plOjmont or 
audit . ·rhe Col.lrt at ·- ·~0 . 'o . 1~ ~-6 stated t.he p1•obl~m .aa follows: 

"put llc corporct1ons nevQr '" ave beon decmQd t o 
possoaa authority to contract. or ~o any ot her 
act , unle ss t.tlo po\-.or .oa granted b} a t #.:' t ute or 
e 1ul<' be 1mpl1e<1 be cause 1 C( 8S6.l"Y ancS 1noldt:nto l 
to tbe due r ertormance or no ora granted or au­
t ies enJoined . rhlo dootr1 nc a~ liee to county 
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courts and c i asioncr a , aa well as ~o t he 
govern! s bo1i~s of othe r subordinate pol1ti­
cel oorporatlons . There is in our etetutes no 
grant ot aut . or1ty to a county court to emyl07 
an oxpert to au41t and ex inc the booko ond 
accounts of t he oo~nty a nd it~tt1eera . ence , 
1r t his author ity o isted in tho pr esent in­
s t ance , lt ~as beo*use tho law l a plied it a 
etu entinl to t he due exercise ot :PO era sr: eo1t1-
cal.ly vr .,tec 1n t :.e count7 cour t by :;t~ tute or 
the rerrormence ot a duty apec1fiot ll7 required or enid 
tribunala . The courta are conser.atl a in 1 pl7ins 
po era not express ly !Ten . ODe 11 t ation i mposed 
by law on t hese 1mpl1cat1 Jna la that no power ~11 
be i mpl1e4 to belong to public corpor tion unle ea 
it ia coenat e to the purpose tor hicb t be corpora­
tion wea creat ed . Therefore , i n detenaln i nG .hethcr 
or not the county cour t or tone Countr bed utbor-
ity to ~oloy a n expert to look over otfio1nl books 
and account s , ·~• uat cel l to oin4 the dutie a or 
such a court . A county court l a the eeneral t 1acal 
asont of the county, and 1a r,oaseaaecl ot a auperYio­
or y po~er over t he collsotlon and preservation ot 
tts tunda . " 

end at ? se 1~7 expounded the reaa na tor tsply1ne thia po er aa 
t ell own : 

"r eapona1b111ty tor the aatety of public moneys , 
t ho eccuraoy end honesty ot tPe aceounta end 
ee ttle- enta ot or t1o1a la , and t he ooll oct i on or 
detalcat1ona , is i poaed on county oourte . The 
quest i on for ~ ec la1on 1• whetbor t ho expr e a dele ­
gation ot t hose powers a 1d ~ties by t he Les1alat ure 
carried with 1t the eutLority to e~loy an •~pert 
to look o•er booka and doc enta in or der to ascer­
tai n whet her offiolols an4 ot her 1 raons charseable 
wl~h b l ic ~neJa had ren~ered cor r ect and taithtul 
ecoounta , IU'ld bed ade Just aettl . ·-:e 1tta with t be 
court . In ()ur opini on t l.1 • queat1on ouab.t t.o be 
answered 1~ the .ttl at1Te . ·hl le lt is tru the 
l aw is s trict in 11r 1tlns the authority ot tbese court , 
it never baa been held t hat the7 have no au~ority 
exoeot whet the o'atb\ea oont•r 1a ao DAD7 orda. be 
u~ l•erael dootri ~ 1s t h ' certain 1no1d ntal po ra 
sermane t o the suthorl \J an~ 4 \1ea xpr ea 1 ele ate4, 
and 1nd1apenaabl to t 11" ~~t'oram13e , e y e exorc1aod . • 

Thua , tr the purchase or an automobile by the CountJ aad the pur­
chase by t he County ot caa and oil t o operate ouch utomobilo wua 
round to be reasonab l y neceeaary to enable t he CountJ 1gb ay 
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Engineer to carry out proper ly hi a otrioial dut1£s , it ~ul4 
see~ thet the County Court woul~ bo aut hor t 7od to a ko such 
purchase with Count y tunda . ~n Sco t t County v . ~dvance-Rualey 
Tbreaher Co . , 288 Fed . 73 (Circuit Court ot A peals , 8th Ct . 
19?~) t he Court hold t hat t be County Court as a part or 1ta 
duty en d right to keep up the r oads or t he County was impliedl y 
authorized to purchcse t he machinery reasonabl y necessary tor 
such mo1ntena~ce . 

c. I t tea been dc~nstrcted above tbet the s tatutes 
of M1.8aour1 oulc Juat1ty a t1n~1ng by a Count y Court th t t ho 
uae or an automobile wao noceosery tor tho County fi1ghwar Engin­
eer ln order r roperly to pertora his dutiea and that tho County 
Court, 1r lt mnde caoh a f i nding , would be au~horizcd to purchaae 
auob an automobile end t o bu7 aaa and oil to be used therein. 
Aaaum1ns t hat t he County Court did not buy 8Uoh an auto bile, 
it would see that a County Court •h1ch had round t hat auto~bile 
travel by t te County Bl eb y vngineer wra neoeaaaJ7 , would be 
warranted in paJ · ng expenses tor auto b ile transportot1ou actuall7 
pai d out b · t ho Count7 Highway .• ngineer i n the nccessarJ pertora­
auce ot hi a dutiea ond t hat his expenaea tor aaaol1ne and oil 
uae4 in an automObile on exclusi vely oouoty hi ghway busineaa could 
be refUnded to hi a . I t t he CountJ Court could puroh ue 41rootlJ 
t he seaol1ne and oil, it tould see~ to b e equally authorized to 
re1churse the County High-., ~nstneer tor coney apent on gasoline 
and o l l uaed solely 1n pertorm1n£ t he duti es or his ottlce , pro­
viding the price a t hiob such saaoli ne and oil was purchased by 
hi m was roaaonsbl o . there a atatute ~poses certain dutiea on a 
public otticer be 1a1mpl1edly autho r i zed t o s pe nd h1a own moneJ 
1nsofCT ~• 1t js necessary pro~orly t o perform such duti es and to 
be roimburaed by the atote or 1olpality or t!&l oh he 1e an offi-
cer . Tbt.a i n the cese or State ex rel Br adshaw v . Hoc kman, ~76 
o . GO~ , 209 s . ~ . .. 5 (1916 ) t he Court , although it held that t be 
~tate ~arehouse Co l s sloner could not recover moneys spent bJ him 
in trave l ing on otricia l business outaiOe o f the t ate on t ho 
around t hat hlo sta tutory dutie s did not aut bor1Ee hi m to so out­
a1~e or tb.e .. t ate, indioate4 that lt hi s t ravel i exponeea bad 
bcon incurred while travel ing in t h St nt o i n oerry1ng out the 
dut i es i mposed upon him by s t ft tuto, t hr1t such expenses ooul4 bo 
recover ed . Tl.e Court ea14: 

•tookins t hen to tho above act to ascertain t ho 
dutio• inc~ont on the arehouae Co 1as1oner 
and hia otr1c1al r ami lJ , e note t hat it la only 
pur ~uant to ~ections Z3, 37, 41 , 51 and C2 tbe reot 
t bat dut1ea ere pre•cribe4 w~ich , ~1ther cxpreaal y 
or by tmplicft t lon , roqu1re t he incurring of ex-
penaea tor travel. ~inins the above eeot1ona 
aeria~1a (but with an e7e single to tbe r aota be­
t ore ua in t b ' a caae) 1t will be aeen tb •t Seotion 
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' .. 3 . a upr a , La a 1~13 , p . ~6b , per mi t a , and 
whenevor neceoaary r equ lr oa , the examina t ion 
or ' all property la any pub ' io warehou e or 
e 1 ev ~ tor ln t~ is J tato .• 1~avell1ng expenace 
msy or cour se be ncurred whcne• er in the 
opinion of the e~bouee Commissione r it 1a 
neceRsary to the pertormanoe ot the abave duty . n 

The prtnoiple 'lt ~tate ex rel ·~radehaw 'V . Hackmann , 
supra , 1a limited to re1 bureement tor out or pocket o~peneea 
and is the only principle which we have been able to discover 
which might authorize the payments here in question. ~uoh prin­
ciple could not ~ply to. sums paid out aonthly to the County 
Highway ·.ng ineer for t he uee or bis private au tomobil e . As 
a.ppeare trom :>eviaed ',ta.tutea Missouri 19 29 , ::.cotion 1210'1, 
~uote4 above , t he cont racts which the County Court may make are 
1L~1ted to contracts for purposes "au~hor1ze4 by l cww and we 
find no legal juatitloation or authorization t or a County Court 
ont erinG i nto a contract with a. county of ticial by Whic h 1t p&J• 
him a resuls r fixed sum tor t be use of h is own property and we 
believe t h et a statute ou ld be necessary f or such authorization. 
" sta tute or t he United ..~tatos t ea been \l iacover cd 1lr es cnt1ng an 
analogous s ituation this beina ~ an aot to authorize t ho ! oat­
·~aater General t o hlro Yeh1olos tro~ vill age delivery oarriers ~ , 
approved June 18 , 1930 (46 St .. t . '782l o • ..; . C. , 3upp . VI , Title 59 , 
Sect i on 52) as amended by Public No . 4 52 , '73rd Con,~ rees , e.pprove4 
Juno 22 , 1~34 , wh!c h contains tho following: 

"' Pr ovide d , That beg1nnins w1 t h the fiscal year 
1928 , and thcrecf ter, the -oat astor General ~ay 
hire vehicle s fro~ postal emnloy~ea , ftot f illing 
supervisory positions , tor use in the city de­
livery and collection oe~1ee , end in t he v illage 
dell very en4 collection serv ice , eithe r ur:ader an 
allowance cr on a contraet baa1a . ~ 

T'1 i s statute would aeem to indicate that Con~X"eaa telt that a 
apeoi tic ata tute was neooas ary t o aut horize t he h 1r1QS of a Te­
hicle from one of its e~loyees. 

In conolus1on, it is our opinion tb~t tho order ot t he 
County Court aet out above which ti.xea the oompensnt1o.n of an 
aaalatant to the Count 7 .!:Ugbwar EJl6iaeer ar.polnted by hlm, ia 
valid , and that the other order ot the County Court above set out 
is val14 lnsotar aa it aut~orizea payment to tho County Hlshway 
!ngineer or auma . ctually oxponded by htm ror g sollne and oil 
oonaumed solely in perfo.rm.ing the 4u~1es ot ~ is oN1ce , to t he 
ext ent th~ t auoh uee a neoeaaar1 i.n properly performing the 
duties O f his oftioe, pr OYided that the S&&OliBO &Dd Oil 18 pur-
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ohoaed at TG' sonable J)r1ces , but that suc h order is invr lid 
na a matter of l aw to the extent t hat it aut1orizea a pa yment 
or ~30 . 00 fJC: r month t o 3UCh County f• tghwaj :.n81neer for the 
USC Of ~1 4 &Ut ocohile . 

:rery tr'Uly you:re • 


