
County offi cers . 

111' . R. s . Peterman, 
Prosecuting Attorney ot Boll inSer County, 
Marble Hill , Missouri . 

Dear Sir:-

i 
Term of ott1ce prescr ibed 
by statute may be terminated 
by ame ndment of statute . 

FILE 0 
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We have your letter ot Noyeaber 19, 1934 , in which un 
opinion ta r equested aa follows: 

"I am asking your office tor an opinion on the 
followin& set ot t aota . 

" The county court ot Bollinser County meot tor 
nn adjourned term ot court during Septeaber, 1932 BJld aotins 
under Section 9025 or the HcTised St ntutee of ll1saourt , 1929 
hired a Deputy Commissioner ot Health. The only agroetWtnt 
entere d into or only sta tement wae as tollowa: the ~utes 
ot the county court show tha t Dr. ----- was h i red tor a 
period ot three yoers as Deputy Coamiastoner ot Health. 

"Since that time Section 0025 bus been nded 
maklns 1 t optiona l whether or not the county court :.hal~ 
hire such an officer. The county court wflJlt to know wbether 
or not t hey ore bound to pay this doctor tor the third year 
under the minutes ot the court." 

Section 9025 , ReTised s t otutea ot Missouri , 1020 , pro­
Tides aa follows: 

•seo . 9025. Deputy sta te ooamlas1onera ot heulth 
tor counties and oi tiea. --At the t1rat regular l'ebrun17 term 
ot tbe county court 1n each countr or the state afte r this 
article becomes etteotiTo and ot the resulu l'ebruar7 torm 
ot sa id county court eTery third ye ar tboreattor s a id court 
shall appoint n roputable phye1o1an a s a deputr sta te co~ 
missioner ot health t or t hnt county tor a term ot three years . 
ID oaae ot a Yaoano7 in t ho ot~1ce ot the &eputy sta te com­
a1•1on•r ot health or a county, the county court sh ll at 
ita next reSU].ar tera ot ccau"t appoint a reputable phJa1ciu 
for the unexpired tera. It the county court tails to appoint 
a &lputy atnte oomm1aa1oner ot he nlth aa nboTe proT1de4 at the 
February tera ot ea1d court or a t the next tera ~ollow1Dg a 
yacaDJY, the sta te board ot health a~all appoint a reputable 
PhTa1cian aa deput7 state co~ea1onor ot health tor tha t 
ooun't7 who ahal.l aern unt U the county court ot auo)l count7 
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make a aucb appoint• m. The countr court ot 8D1' coun~7 
upon oppolat1na a phJalclaa aa deputr hea lth coDDdaa1oner 
aball confer w1 th such phyalct• and agree wltb hia e s 
to h1a comnenae tlon a Dd expenae• tor the pertormnnoe ot h1a 
dUt1ea aa 4eputy atate health c-s.aa1oner ot tha t oount"y 
e.Jld such oompenaat lon and expenaea sball be pa1d to hia 
out ot the countr treaau.r, ot tha t coun'7. If 1 t beooMa 
necessary for the sta te boarcl of heal~ to appoiat a .. pu_ 
atate health ooJinl1aa1oner, as aboYe proYlded, sald a~ate 
lloe.rd of heal\h shell fix a reuonable oompenaatlon for suoh 
cleput7 atato health cCialaaloner a nd aball. dealp te wha~ 
shall be h1s reasonable expenses, all of dd.oh .._11 be pa14 
out ot the county u.taalU'J" of the countr or 11b1oh he la 
deputJ a~ate health oammiaaloner. • 

Seotlon 9021, ReY1se4 Statutes of M1aaour1, 1929, a a 
4 reenaote4, Lan 19:5:5, page 271• piVY1 ata aa tolloa : 

•seo . 9025. Deputy atate co-.iaa1onera ot 
henlth-appo1nt•d-tera-aal&l'7.-At the t1rat regular 
Pebrua17 tel'll ot the c ou.ntr oourt 1n eaoh oouty ot the 
State atter tilia art1o~ beoo ea etteotlTe an4 at tbe 
replar :rebruaJ7 t eftl ot aaid eoUDt'f oourt nery ,_ar 
thereafter, ea1d oowrt •7' appo1Dt a repatabl.e pbJ'a1o1u, 
aa a Deput7 St a te e($1aa1oner ot health tor a tera ot 
oDe yeu. In case ot a YaGW'lOJ' 1Jl the otttoe of tbe 
Depu'F State Oo~aaioner ot Health of the county, ~• 
coUDt7 ooun •1 at 1 ta next resuJ.ar te m ot ooun appo1nt 
a reputable phJalolan tor the unexp1Nc1 tea._ But t:be 
power of &toldlq whether or not suoh a deputT atate health 
oo.Uaa1oner wUl be appointed shall be Yeate4 1n the 
oounty oourt. It a ooUJlty oourt of any ooun\7 4eclc1ea 
to appoint a &tputy hea~th cca:daaloner, a a eJipOW1"84 1J1 
th1a ct, 1t shall agree with aa 1d oa.mlsatooer aa to tbe 
ooDpenaat1oa Qftd expenaea to be pa14 tor auoh aer...1oew 
which ~Wlt ahal.l be paid out ot the county treaau.J:7 of 
the oounty ." 

The leaal etteot of the reeaao~nt ot the eboye 
aeot10B la the as. aa if the ott'ioe in queatlon were abol18he4 by not 
ot the 1e~ala ture . At least a tnoe the reenac t.at 1 t 1a no longer 
•n4atorr OD the county oour1 to appo1Dt suoh r1 t t oer but 1a •rel,­
optlonal or 41aoret101Ulr'1l and the thae J8&r tera 1a abollahe4 ln 
fayor ot the ODI .,.ar tem when ea appotnt•llt 1a llflde !'he oftlce 
betDI purely a creature ot atatutor.r eaao'-8nt , and the ottloer der1T1D8 
hla power ao~l.7 troa the statute, the lestala~ •7 at any tS.. 
.o41~ • chaage or abolia!a aa14 ottloe. . In other worcla, the officer 
haa no Yeste4 r1sht 1n the ottloe • hol41n& 1 t •rel ;r at the pleasure ot 
the l861ala ture . 

'Dle l aw of the atate ot •taeour1 ls well aettl.e4 on 
thla poiBt . e refer 7ou, howYer, to one or two oaaea aa be1JI6 partl• 
oularl7 1lluatrat1Ye. 
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For lllatance, in the caae ot Sanders Ta . ~anaaa Oi v , 175 Ko . A.pp. 
3&'1 tbe oourt, at page 3'11• 2, atate4 aa tollowa: ~ 

"In t his State our oourta alway• haTe reooSDized 
an<1 applied the 4ocvtne supported b7 the grea t •1sht of 
autbor1 t7 in .Am& rio a. the. t no one O&ll aoqu1n a Teate I ript 
iD a n ot'f'1ee eatabliahe4 br the lepalatift depart'Mat ot a 
State or Jmll1o1pal1t7• All ott1cea are oreate4 tor \he 
publ.ie sood and tbe r1sh'• of tllena 1Douabenta are nbor41Jlate 
and interior to that priM obJect . The power to oreate, 
Ulllesa reatraiued by law, includes the power w abolish e.nd 
an ott1oer eleote4 or appointed eTen tor a definite ter.a, 
~ea ottioe with the laplied understan~ that the power 
whioh create4 the office may abollall. it before tbe expiration 
ot bia tera. in Wh1ob e-ren' he will tln4 h1118AU out of 
off1oe . Ae ia wll said 1.n Ci v of Hobobn • • Gear, 
2'1 N. J . L . 265• quoted with appro't'8l. by our Supra• Co~ 
in Greso17 • · ~as c1v, 2'-f. 11o. Mt: 

' The appointment of a publio offioer tor a definite 
tera w1 th a t1xe4 aal&rT bear a no analog to a pri T& te con­
tract between 1n41Ttauala tor aervice . The pr1Tote contract 
i• purel7 Toluntar,r. Both parties are bound by ita stipu­
lations . '!'he ft1PlOJ8r can Del ther alter the t1• or mode 
ot pa,_nt, nor Tory the aen1oe to be ren&tre4, nor a bridge 
the tt.a of aerYioe . Bach ia liable to tbe other tor breach 
ot contract on to1lure to pel'f'ol'll. But an appolnt•Dt to 
a publ1o oft ice dur1q a tera of years • an4 the ao"ptanoe 
ot such offioe, 1a DOt a convoot betVMn the goftrn.at ana 
an ind1Tl~al that t he oftieer will aerY& or that the goTern­
ment will pa7 4u.r1ng tha t period. The ao .. p,anoe _., ao t be 
a tter ot oholce but of OOJIPula•oa; aad where the aooeptance 
1e Toluntar.r, tbe otticer 1a not bound to aer.e durtns tbe 
tel"ll. He li8.T remon tJtoa the State or reaip, or o therwi• 
determine his oftloial relation without a T1olat1oa ot coa­
tract . • • • • And on the other band the gOTeramant ~ abolish 
tbe ottlce and therebJ ter.1nate the aerTioe without a TiolattoA 
ot contract . '" 

And again, 1n tho orten oited case of State ex rel. Y. DaT1a , 
.. Ro . l2G, the court, at paae 131, stated aa tollowa: 

"It proceeda ·upon the theoi'J' that a person 111 
the possession ot a publle otr1oe oreoted b7 the Lepa­
latul:'e haa a Teatea lntereat, a pr1Tate rlgbt of propezov, 
in it. Th1a 1a not true ot otticea of th1a deaorlp,loa 
in thia cOWl try; they are hel.4 ne1 ther bJ' srant nor ooa­
traot . A mere les1alat1n otf1oe ia alwa7a ~bJeot ~ be 
controlle4, no41tied or repeale4 by the bo47 oreatlD& it-, 
In Xnglan4, offices are oonaide:re4 lnoorponal bendita.n'•• 
srant&ble b7 the oron, a nd a subJeot or Teate4 or pr1Tat.e 
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1Jltereata. Rot so in tbe ~r1aan St••••J 'hiT are not 
hel4 b7 srant or oontr et, nor hae 8.117 peraoa a pr1nte properv 
or nate4 1Jltereat 1n thaa, and thaT are thoretore liable to 
auoh mocUtioatiou aa4 ohaapa aa the law-.akiJic power •7 deea 
it aa.-taable to enaot . " 

In Tiew ot the aboTe , therefore, 1t 1a our op1n10D 
that it the oouaty oourt doea not 4ee1re to eaplo7 a tteput7 oo..taa1ou:r 
ot h•l th tor the oolllq ,.ar, they are not obl1gate4 under the lllnutea 
ot the ooun or uader the atntute to pay tor the third year in question. 

Cl4&1r:tc 

APPROVED: 

CB.AS . M. BOWKIJ., Zr. 
Aaa1atant AttoroeJ General 


