HOME OWNERS' LuAN CORPORATION BONDS: Bonds issued under Amended Act

of June 27, 1934 may be accepted as collateral for state funds and county

deposits; bonds issued prior to effective dateof amended section are

not acceptable unless they have since received same guarantes.
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Hon, Francis X. Pavesieh, //r
Home Owners' Loan Corporation, ,
1015 Buder Building,
7th & Market Streets,
St. Louis, Missouri.

Dear Sir:

This department is in receipt of your letter of
December 7, 1934 making inquiry as to whether or not Home
Owners' Loan Corporation Bonds are eligible as security or

collateral for the deposit of state funds or county deposits

in Missouri.

Section 12187, R.S. Mo. 1929 sets forth the character
of security required in Missouri for county deposits and is as

follows:

"Within ten days after the seleection

of depositaries, it shall be the duty

of each successfu]l bidder to execute

a bond pay=ble to the county, to be
approved by the county court and filed
in the office of the eclerk thereof,

with not less than five solvent sureties,
who shall own unencumbered real estate
in this state of as great value as the
amount of said bond, or with a surety

or trust company authorized by the laws
of this state to execute bonds as surety:
Provided, that the court may accept in
lieu of real estBte as security bonds

of the United States or of the state of
Missouri, which said bonds shall be
deposited as the court may direet; the
penalty of each depositary's bond to be
not less than such proportion of the total
annual revenue of said county for the
years for which such bond is given as

the sum of the part or parts of the funds
awar@ied to such bidder selected respectively
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bears to the whole number of said
parts the amount of the bond to be
fixed by the court, and said bond
shall be conditioned for the faithful
performance of all the duties and
obligations devolving by law upon
said depositary and for the payment
upon presentation of all checks drawn
upon said depositary by the proper
officers of said county or any town-
ship whenever any funds shall be in
said depositary, and that all interest
will be paid promptly, and that all
said funds shall be faithfully kept
and accounted for accordéing to law;
and for a breach of said bond the
county or any school distriet or
township of said county or any person
injured may maintain an action in the
name of the county to the use of the
complainant."

Section 11469, Laws of Missouri, 1931, page 378, sets forth
the type or character of security required by the State for its
deposits and is as follows:

"For the security of the funds deposited

by the treasurer under the provisions

of artiecles 1 and 2 of this chapter,

the governor, attorney-general and the
treasurer shall require of said selected

and approved banks or banking institutions
glving security for the safe-keeping and
payment of said deposits a bond equal to

at least 25% of the amount of the accepted
bid or bids, to be approved by the governor
and atterney-general, and in addition
thereto, bonds of the United States, the
State of HNMissouri, or in their discretionm,
the registered bonds of the City of 3t. Louis
or of any other city in this state having a
population of not less tham two thousand,

or in their discretion the registered bonds
of any county in this state, or in their
discretion the registered bonds of any school
distriet situated in any city, town or vil-
lage in this state, or in their discretion
the approved registered bonds of any drainage
or levee distriet in this state, or in their
discretion the approved registered bonds of
any speciel road district in this state, or
in their discretion the registered state bonds
of any state, or in their discretion the
Federal Land Bank Bonds, to an amount of at
least ecusl in value to the amount of the
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deposits with such banks or banking
institutions; which bonds shall be
delivered to the state treasurer, and
receipted for by him and retained by

him in the vaults of the state treasury

of this state, or in the vaults of such
banks or safe depository as the governor,
attorney-general and treasurer may agree
upon; and if in any case, or at any time,
such bonds are not satisfactory security

to the governor and attorney-general for
deposits made under articles 1 and 2 of
this chapter, they may require such addi-
tional security to be given as shall be
satisfactory to them, which said bonds,

or any part thereof, may from time to time
be withdrawn on the written consent of the
govarnor, attorney-general and treasurer;
and the governor, attorney-general and
state treasurer shall, from time to time,
inspeet such bonds and see that the same
are actually kept in the vaults of the
state treasury, or in the vaults of such
bank or banks other than the bank or banks
selected as the state depository, as the
governor, attorney general and state treas-
urer mey have duly agreed upon: Provided,
thet sufficient amount of said bonds to
secure said deposits shall always bdbe kept
in the treasury or in such selected depos-
itory and in the event that sueh bank or
banks or banking institutions of deposit
shall fail to pay sueh deposits, or any
part thereof, on the check or checks of

the state treasurer, then it shall be the
duty of the state treasurer to forthwity
convert such bonds into money and disburse
the same according to law, upon the

warrant drawn by the State Auditor upon

the funds for which such bonds are security.
Any bank making deposits of bonds with the
State Treasurer under the provisions of
articles 1 and 2 of this chapter may cause
such bonds to be indorsed or stamped as
may they deem proper, so as to show they are
deposited as collateral, and are not trans-
ferrable, except tpon-tﬁo conditions of
articles 1 and 2 of this chepter: Provided,
however, the Governor, Aittorney-general and
Treasurer in. their discretion may allow
said selected banks to deposit as security
for the safe-keeping of said funds, in lieu
of the above mentioned bonds, the notes held
by said banks or banking imnstitutions,
secured by first deeds of trust on Missouri
real estate, which notes and deeds of trust
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shall not exceed fifty per cent of

the actual value of said real estate,

whieh security shall also be accompanied

by an abstract of title certified to date
by a competent abstractor and the written
opinion of some reputable lawyer to the
effeet that the title to the lands cov-
ered by such deeds of trust is well vested
in the grantors of such deeds, and said
bank or banking institutions shall be
required to furnish a personal bond equal
to at least seventy-five per cent of the
amount of the accepted bid or bids: Pro-
vided, if by reason of the failure of any
of the depositories to renew their contracts
by having their bid or bids rejected, they
shall be allowed by and with the written
consent of the governor, attorney-general
and state treasurer, not more than one
hundred and eighty deys from the day their
bid or bids may be opened and rejected

in whieh to pay over to the state treasurer
whatever balance may be due to the state

on the deposit held by them, such balances
so held to bear the same rate of interest
as provided for in their original bid or
bids. The treasurer shall have asuthority
to employ an additional eclerk to assist in
carrying out the provisions of this section
at a salary not to exceed one hundred rifty
dollars a month,"

You will note in that in both seetions of the statute
the term "bonds of the United States” is used. As we understand
Home Owners' Loan Corporation Bonds, they are not strietly
denominated United States Ronds; hence, by a striet construetion
of the two above cquoted sections, we are compelled to say
that they are not aceeptable as collateral or security for state
funds or county deposits because they are not included and
set forth in sald seetions as being acceptable. However, the
last session of Congress has apparently broadened the scope of
Home Owners' Loan Corporation Bonds, and we believe by amend-
ments to the original Aet has made these bonds equivalent to
United States Bonds.

Sub=-geetion (¢) (1) of Section 4 of the Home Owners'
Loan Act of 1933 as imended provides:

"The Corporation is authorized to issue
bonds in an a te amount not to exceed
£3,000,000, » Which may be exchanged

as hereinafter provided, or which may bdbe
sold by the Corporation to obtain funds
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for carrying out the purposes of this
section or for the redemption of any

of its outstanding bonds called in for
retirement; and the Corporation is

further authorized to increase its

total bond issue in an amount equal to

the amount of the bonds so called in

and retired. Such dbonds shall be in

such forms and denominations, shall
mature within such periods of not more
than eighteen years from the date of

their issue, shall bear such rates of
interest not exceeding 4 per centum

per annum, shall be subjeet to such

terms and conditions, and shall be

issued in such manner and sold at such
prices, as may be prescribed by the
Corporation, with the approval of the
Secretary of the Treasury. Such bonds
shall be fully and unconditionally
guaranteed both as to interest and
principal by the United States, and

such guaranty shall be expressed on

the face thereof, and such bonds shall

be lawful investments, and may be
accepted as security for all fidueciary,
trust and public funds, the investment

or depesit of which shall be under the
authority or control of the United

States or any officer or ofrieers thereof.
In the event that the Corporation shall

be unable to pay upon demand, when duo,
the prineipal of, or 1nt.rea‘ on,

bonds, the Sacretary of the Trsasury

shall pay to the holder the amount thereof
which is hereby authorized to be appropri-
ated out of any moneys in the Treasury not
otherwise appropriasted, and thereupoam to
the extent of the emount so paid the See-
retary of the Treasury shall succeed to
all the rights of the holders of sueh
bonds. The Secretary of the Treasury,

in his discretion, is authorized to purchase
any bonds of the Corporation issued under
this subsection which are aranteed as to
interest and prinecipal, for such purpose
the Secretary of the Treasury is authorized
to use &s a public-debt transaction the
proceeds from the sale of any securities
hereafter issued under the Second Liberty
Bond Act, as amended, and the purposes for
whieh securities may be issued under such
Act, as amended, are extended to include
any purchases of the Corporation's bonds
hereunder.”
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The question of United States Bonds and an interpretation
of Section 12187, R.S. Mo. 1929 was before the Supreme Court of
Missouri in the camse of Huntsville Trust Co. v. Noel, 12 S.W. (24)
l.c. 753-754, wherein the learned judge said:

"The original County Depository Act,

ineluding what is now section 9585, was
passed in 1889 (Laws 1889, p. 8l1). The
section has undergone amendment from

time to time, but is in substantially the

same form as originally enacted, with the
exception of two ma jor amendments. In

1891 there was inserted, as it now appears,
this proviso: 'Provided, that the court

may accept in lieu of real estate as

security bonds of the United States or of

the State of Missouri, which said bonds

shall be deposited as the court may direct.*
Laws 1891, p. 104. 1In 1915 (Laws 1915,

P. 249), the words 'or with a surety or

trust ecompany authorized by the laws of

this state to execute bonds as surety' were
inserted in the place where they now appear,
The amendment of 1891 is the one with which
we are concerned. What did the Legislature
intend when it said that 'the court may
accept in lieu of real estate as security
bonds of the United States'? This language
unquestionably refers to the preceding pro-
vision that, in addition to the prineipal,

the bond shall be executed by 'not less than
five solvent sureties who own unencumbered
real estate in this State of as great value
as the amount of the bond.' As respondent
construes the proviso, it does not dispense
with either bond or sureties, bdut merely
permits the court to aecept sureties who do
not own recl estate, if they, the sureties,
will deliver to the court United States bonds
'of as great value as the amount of the bond.®
This construction seems both awkward and
strained. It will be noted that the section
nowhere provides for the taking of réal estate
as security. The five sureties who own real
estate do not, by siguing the bond, place a
lien or charge upon their real estate. The
security afforded by the bond and the only
security afforded by it, is the joint and sev-
eral personal liability of sureties who own
real estate. It is in lieu of that security
that the statute authorizes the taking of bonds
of the United States. It would follow, there-
fore, that the proviso authorizes the court to
take govermment bonds in lieu of the security
afforded by g bond signed by sureties who own
real estate.
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Subsection (¢) (2) of Sectiomn 4 of the Home Owners'
Loan Act of 1933 as Amended is as follows:

"The amendments made by subsection (c¢)
(1) of this section (except with re-
spect to refunding) shall not apply
to any bonds heretofore issued by the
Home Owners' Loan Corporation under
such section 4 (¢), or to any bonds
hereafter issued in compliance with
commitments of the Corporation out-
standing on the date of enactment of
this Aet, ****n

The Attorney General of the United States in an opinion
dated September 14, 1934, said in part as follows:

"The guaranty being stated by the
statute @s full and unconditional,
there is no oecasion to comsider
whether a condition should be implied.
The separate provision that the Secre-
tary of the Treasury shall pay if the
corporation is unable to pay upon
demand is no part of the guaranty, but
merely a provision for carrying it out
in the only reasonably conceivable
contingeney that would require such
action.

Considering the foregoing, it is my
opinion that if either ceorporation

should fail, upon demand by a bona fide

and accredited holder, to pay either
prineipal or interest when due, the

United States would thereupon become
obligated to make sueh payment, and its
obligation would not be conditioned

upon the institution of any proceeding

by the bondholder against the corporation.”

CONCLUSION

By the terms of Section 4 (a) of the Home Owners' Loan
Act as Amended, the Home Owners' Loan Corpor-tion Board is
denominated an instrumentality of the United States even though
it be in the nature of a separate corporation. It appears to
have the power to issue the bondx in form, denomination and
price, with the approval of the Secretary of the Treasury. The
bonds are unconditionally guaranteed, both as to prineipal and
interest by the government of the United States, such guaranty
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being expressed on the face of the bonds, and they "may be
accepted as security for all fidueiary, trust and publie funds."
It is therefore the opinion of this department that Home Owners'
Loan Corpeoration Bonds issued under the Amended Act of June 27,
1934 are eligible as security or collateral for state funds or
county deposits in the State of Missouri.

The bonds of the series outstanding, which you mention
in your letter, do not show the date of issuance; therefore, we
cannot determine which sariasrgnd in what amounts they were
issued after the Aet became effective. In view of the terms of
subsection (c¢) (2) of Section 4 of said ict, we are of the
opinion that bonds issued prior to the effective date of the
Amended Act are not of the same status as those issued after the
effeetive date; hence, we are of the opinion that the bonds
issued prior to said effective date would not be acceptable as
security or collateral for state funds and county deposits un-
less they have since received the same guaranty and placed on
equal parity with the new bonds.

Respectfully submitted,

OLLIVER W. NOLEN,
Assistant Attorney General

APPROVED:

~ ROY MOKITTRICK,
Attorney Gonlral

OWN: AH




