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OFFICERS: NOTARY PUBLIO - UNITED STATES POSTMASTERS OANNOT AT THE
P —— i E BE A N BLIC IN :

April 16, 1934, 7 ;

His Exoellendy

Governor Guy B. Park
Exeocutive Office
Jeiferson City, Kissouri

Dear Governor:

This department is in receipt of your en-
elosures and letter dated Maroh 30, 1534, wherein you
state as foliowas:

*7 am attaching hereto a letter
‘“‘.‘.'ﬁ" b 4 .
that he be appoint agtm
Publie for Naries Cowmty, Missouri,
*I aa also & a.o?qot
our blank Notary ie form of
mmmmmmxuu

it states in part *I am not

Your englosure signed “J. W, Swaw® and dated March
38, 1934, reads as follows:

*"an if you will issue me
an m'gm as a Notary Publie
for Naries County.

*] have served three terms (13

yrs.) as a Notary here and &s
there is no Notary within 8
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miles of here I find a demand for
a Notary at this place.

*] have been Postmaster here singe
1930 - (4th Class) and also am
Justice of the Peaoe here - this
position held for past 12 yrs,

*The Postal Laws will not permit
me to hold any elective office,
but a 4th Clase P.N. may hold ap-
pointive positions suoh as a J.P.
or N.P. or other appointive po-
gition,

"Will appreciate an early reply."

Your enclosure signed five ¢itizens and dated
Mareh 29th, 1934, reads as follows:

*Realizing the need of a Notary
Public at this plage we the under-
eitizens ask that yomu

t J. W, Swaw, a Notary ie
!or mtu Mtr. Mr., Swaw has
served as Notary at this plage
for 12 yre to 2 yre ago and he
is well qualified for the work."

Your emeclosure of Notary Public Form of Application,
reads in part as followss

"8ir: I respectifully request that
I be appointed and commissioned a
Notary Public from the County of

. I an over the age of
years, & eitigen of this state fTor
more one year, and of the

United 9tates, I am not holding an
office of profit under the United

States, and my oocupation at this

time u that of

In support of my lieation,
subrit herewith a o ficate of
qua.luuauou and moral charao-
» and of my -muw to give the
nary bond, "

Ei’"'
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Article XIV., Section 4, of the Missouri Constitution
provides that United States officers cammot hold a State office,
and reads as follows:

“No person hol an offige of
profit under the ted States
shall, during his continuance in
such offiee, hold aw office of
profit under this State."

Seotion 11738, R, S, Mo, 1929, provides for the term
of offiee for notaries, qualifications, and how appolinted, in

the following language:

"The governor,shall appoint and
commission in each gcounty and in-
corporated city in this state, as
oscasion may require, a motary
publie or notaries io, who may
pexform all the es of swuch
office in the county for whioh sueh
notary is appointed and in adjoin-
ing counties. Each such notary
shall hold offige for four {:um,
but no person shall be appointed
who has mnot attained the of
twventy-one years, =nd who is not
a oitizen of the United States and
of this state. It shall be the
duty of every such notary when he
performs an official agt outside
his or her own ‘%0 state in
his or her gertificate that the
county ia which such az% ie per-
formed oins the couasy within
and for ch he was appointed
and commissioned," '

pouer OB "John's American Notary®, (4th ed.) page
1, paragraph 1, defines a "notary" in the following manner:

"A motary or notary public is an of-
figer appointed by the executive or
other appointing power under the laws
of different states, having power
generally %o attest writings for the
purpose of establiching their authen-
tieity, to administer ocaths, and %o
perform similar duties.”

Page 3, paragraph 3, of the same work deals with




Hon. Guy B, Park ol 4/16/34

notaries in the United States and declares in part as
follows:

"In the United States, Bo

ot gy e

In the case of v. ity Bast 8%, Louis,

sssssin officer of the United
gtates is one who holds office

by virtue of appointment by the
Preeident or by heads of depart-
ments authorized to make mppoint-
ments, U. 8. v, Mouas, 134 U, 8.
303; 8 5, 0%, 50863 31 L, Bd, 4683
citing U. 8. v. Germatne, 99 U, 5.
508, L. Bd, 482; 3 Oyec. 818,***"

In the oase of L 8 - 137 8o, Reporter
883, 1.c. 864, the tates as follows:

*A postmaster is an officer under
the United States, and his office
is one of prefis., U,8.0.A. Title
5, BSeo, 361; Title 39, Seotions
si, 34, 53

F (T T2 Y ]

What is a2 lucrative office seems to be very well
settled reason and authority. Kechem on"Publie Of-
ficers,” Seotion 13, page 10, says:

fan office to whieh salary, ocom-
pensation or fees are attached is
a luerative offige,or, as it is
frequently ealled, an office of
profit, The smount of the salary
or compensation attached is not
material, The amount attached is
supposed to be =n adequate com-
pensstion and fixes the charagter
of the office as a luerative one,
or an office of profit,.*

Seotion 389, Title 1, of the Postal Laws and legulations,
(1932) deals with restriotions on holding other offices in the
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following language:

"No person in the classified wivil
service and holding a position un-
der the Post Office Department shall

acoept or hold any ”'ﬁ“{‘
under w auu z‘ur orial or

¢ipal gov of—
fices or aum mu-u, -u.)
even though no cmﬂoﬂ may attach
thereto, and no such person shall ao-
eept or ‘hold such office by appoint-
ment to fill an ired term, Ex-
ception is made in the case of a fourth-
class postmaster who is a candidate for
or holds an elective position of an
educational nature such as member of
a Imol board, school coumittee, eto.;
and 1t is neralssible for a fourth-
class postmaster to accept or hold
suel office provided mo political is-
sues are involved and no oampaign is
made for the position.”

Paragraph 3 of the same Section sets out the positions
that may be held by appointment, and reads as follows:

"A person u the Postal Serviece may be
q‘:poultld (not eleoted) b:: mlott:o:.
o LLE L] “1 no
orm such offiee or posi-
non if it interferes with hie duties
in the Postal Serviee."

In the case of Y. 4 §. E. Reporter,
439 1.¢. 440, the Cour d tha ¢ offices of postamagter
and tomh:l.p trustee, being 1mnu offices, they occuld
not be held by ome m-on at the same tinme, "h. Court said:

"The state courts have authority to
expel him from the of fige of town-
ship trustee, but not from the office
held by appointment from the federsl
governuwent, Our courte cannot decide
wpon the right of an appointee of the
national government, but they oan de-
cide wpon the right of one asserting
& title %o an office under the laws
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of the state. Within the povers
delegated to 1%, the federal govern-
ment is np:m and this neces-
sarily carries the authority to de-
termine wpon the qualification of its
officera and their right to hold office.
ss%s As our courts have no authority
to expel an ianoumbent from a2 federal
office,they are powerless to contrel a
man who attempte to defy our constitu-
tion by holding both a federal and a
-uto office, unless thoy have authority
expel him from an office held undex
thc 1a.n of the state, motwithstanding
the faot that he may fave entered into
the state office last. Ve eantertain no
doubt that our gowrts do possess power
to oust a man from a state & fige who
andertakes $o hold 1% in defiance of
our constiitution, ****If & man per-
gsiets in clingliang to a federal office,
our courts oan and will compel him %o
loosen his hold upon an offige ereated
by she giate. If he perseveres in his
effort to viciate our fundamental law
:L.Ml two offices, the sure penalty
lose of t.ha.t uva' which the
gtate has jurisdletion. n‘; if h.
will, surrender the federal l
retain that oreated by the state, g
h.mtrﬂahbothtuhﬂmafm
constitution, If he ecleots to hold the
federal offiee, he must mundu the
m‘. 0”1“, | . e WS & &

Our opinion is limited to the precise issue of whether
& postuaster oan 1 ly hold 2 notary publie commission with-
in the provisioms Article XIV,, Seotion 4., of the Missouri
Constitution, supra.
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In the light of the foregoing cases and sections,
we reach the gonclusion tlhat a postmaster is an officer
under the United States and that his office is one of profit
under the United States, and further that a notary publie
is a state offiser and that his office is one of profit under
this State, 7Thls falls directiy under the prohibition of
Article XIV., Section 4., cof the kissouri Constitution, which
provides m‘ "no person holding an offiee under the ﬁlu‘
States shall mug his continuange in such offiece, hold
any offioce of profis under this state." We are, therefore,
of the opinion that a motary publie commission Oamnot be
issued to ll'. Swaw.

It is true Shat it bas been the poliey of our Leglis-
lature to make an exoeption in ithe case of notaries publie
vhen restrioting the holding of several “tate offices in
one person; but this polioy was never intended to apply %o
State and federal officers as set out in clear and unequivooal
language in Article XIV, Geotiom 4, of the Missouri Constitu-
tion, supra,

It is further true that under pl!lf!‘ph 3 of Seeotion
39 of the Postal Laws and Regulations of 1933, supra, an
exception is made in the omse of persons in postal service
who may be sppointed (not elected) $o the office of the notary
publie, However, as stated in the oase of v.
supra, "**** Our courts camnot decide upon r o ap-
pointee of the national govermment, but can upon
the right of one asserting a title %o an ice under the
laws of the state,****"

#e are, therefore, of the further opinion that Mr.
Swaw nmay be commissioned a notary public he will surrender
his foderal office, but he cammot accept or hold both offices
in defiance of the Constitution. As was stated in the case
of Rj,u_v. supra, “The courts will coerce obedience
to the const on, and will not permit mem to hold office
in violation of its provisions.*

Respectfully submitted,
APPROVED:

Assistant Attormey-General,

T0Y HeKITTRICK
Attorney-General,

(Returned to the Governor two of the enclosureg - (1) Letter of
un/ag Mr. J. W. Swaw to the Governor, dated High Gate

Mo, March 29th, and the one signed b
citizens by C.’E. Davis, dated82/39/§4five




