
~ELINQUENT TAX ) Appoint ment and compensation must be approved 
ATTORNEY: ) by county court, section 9952 R. s. Mo . 1929. 

llaro.ll a~. 1934. 

Fl LED 

Hoa. George 1. Padget 
Proeecut1ag AttoraeJ 
D&Yteea CountJ 
Qallat1D, Ml•eouzl 

111 Dear Mr. Padget: 

I 

7/' 
![/ 

Somet1ae ace you reqaeate4 an opinion of thia offl•• 
oa tne followlag .atte~: · 

•ltldl• JroWll, prea141ag ludle of ou colllltJ 
ooazt, baa reques ted •• to get JOWZ optn1oa 
pert•ln1ng to the collecting of 4el1nqueat 
tuea, aad the •tude of pl"ocediae 1D aaoh 
aattera. !he lade• lafot .... Uaat 1011e 
ttae ~eret~foze, ~. troxel, the then ~eaa-
urer aad •x·off1o1o eoll .. to~. appointed o. 
o ... ttle, attorner, to coll eot auoh 4el1a-
queDt tax.e. Be fuzther atatee tbat un4e~ 
the Statute, auoh appoiataeat ooul4 be .ade 
bJ hta, oalJ b7, -.4 with the approY&l of the 
oouatt cou.t &ad tbat the aald eourt tld not 
appn.Y:e of the appo1ataent of b. ..ttle, but 
that tlleJ, the couty oou' vote oa the paper 
appo1nttag hla bJ aa14 tros.l, t kat auch &ppotDt­
aent ie DOt approTed. Re furlber atatee that 
there are ao• aoae aut ta peacUuc, brought &J 
wr. ..ttle, .. ttag under tle appotntaeat of 
Mr. Troxel, aad he deslrea yeur oplatoa aa to 
••••••~ t•ere 11 &aJ war w~erebr t•e•• p.adlng 
aut ta a&J be dlaalaaed, aad eolleoted adu aad 
bJ rtrtue of ~he later law tor oo~lecttoa of 
del1aque•t tazea. 

!hla countr court .... r dld approYe of thla 
appolataea~ bJ aa14 Troael, ~' aotwlthataading 
Mr. Mettle did continue to aot, aad lasti\ute 
auit• for t•e colleetloa of taxes,• • • • • • 
and therefore \~ey desire \hla op1alea from 
your off lee. • • • • • • • • 
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I. 

COifRAC! or DILIIQUIIT !AI 
ATTORIET MUST • II 'AlRl!IIG 
dD .lPPROYJ:D BY COOITY COURt. 

Karoh aa, 1934. 

• • aMll ftra~ do&l wtth ~h• Qlloattoa &I to tho atatua 
of the deltnqaea~ tax attoraeJ under hle acroomont with tho Collect­
or whioh appareat1J waa aot approYed bJ tho CouatJ court. AutboritJ 
for the appoiat.ea~ of a doliaqueat tax at'-rneJ ia foua4 ia Seotioa 
9962 R. s. Ko. 1929 (whtoh 110tioa waa repealed bJ the 67th General 
laeemb1J). Pertiaent porttoaa of thie 1 .. read &I fellowa: 

•• • • •for tho p~poao of colleotiag 1uch tas 
aad proeeouttag auits for taxea uader thla 
article, the collector 1hall ha•e power. wtth 
the appro•~ of tht OOJAtl oours, • • • • •to 
emplOJ auo attorner• a1e a&J deoa neoel&&rJ, 
who 1ball rooeiYe a1 feel auch 1ua, aot to ex­
ceed tea per coat of the aaount of taxe• aot.allJ 
collected aad pa14 into the treaaur,• .• • • • 
!!. rr ~ gue4~ !a wri Uyt ~ apliJ'OYe!J n ooutx O!~t. . • • • • •be ore ·-
eerY ••• are reD4ered, which 1ua ahall be taxed 
ae coata ta the autt &ad oolloctod aa other 
coata, aa4 ao auch attorneJ ahall rocoiYe &aJ 
teo or ooapenaatloa for auch aorYloes except 
aa ia thta 1eottoa prcilclod;• • • • • • • • •• 

Jrea tho foreaolag lt la apparoa~ that the Coun~J Oollootor 
11 authorised flrat, to appolat aoae attornor at law aa hla delinqaeat 
tax attornoJ, &ad aeoond, to asree la writlag with auoh attornor •• 
to hie coapea•~•loa, whloh in ao eYeat 1b&ll exceed ton per ooat of 
the aaoaat oolleotod. It la &lao required that both of these aota 
of the County Ooll .. tot, the appolataeat of the attorner aad tho 
agreeaent &I to feee, .,. }!. &PFOYicl U, .!!!, Co'Wltl Cout. While 
theao oz.act p)lrases ta th • ... tloa of the at&tllto do not •••• to haYe 
booa paa•ed apoa bJ oar Sapr... Court, the oaae of Butler ••· 
Sull1Yan Coun,J, 108 •o. 810, le YerJ helpfal la 4eteratalag 'h• 
noceaeitJ for tho approY&l of the Oountr Coart of the appotntaeat 
and the agroeaeat. !he Court oonaiderod Seet1oa 8883 R. s. of 18?9, 
~elattYe 'o the oaploJ .. at of apeclal ooan1el for the prosecut1oa 
of del1aqueat railroad taxea. Portioaa of 'hat section ~ead aa 
follOWil 
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•rhe CoUDtJ Collectors shall b&Ye power wttb 
the &»Pl'OYal of the COUiltJ OOUl't • * • • • • 
to e.ploJ auch at~~nera aa aar be 4e•••4 
neceas&rJ to ald an4 aaalat the Proaecut1DC 
AttorneJ 1nconduot1q aa4 aaaagtoc auoh aalt; 
aad the Court 1n which aul t is bn-aht ahal.l, 
tf pl&1nt1ff obtalae judgmant, allow aaob 
attoraera a reaeonable fee fo~ brltJD« aad 
coadaotlag eucb aut t, which ahall be taae4 
against the 4efelld&nt, aad paid aa other coate 
ta the case.• 

Qoaa1der1ag tile aeceaal ty of the appr;o•a.l. of the Couatr 
Court of the coAtz&ot eoate-.la ted _, \bat aeotioa, the Court atate4 
aa followa, 1. c. 838: 

•• • • •Tu oalJ po•er granted to the ooutJ 
ooutt 1a to appro•• or dlaappr-on of aula ea­
ploJaent, aa4 therebJ ~1x the atatue of t•• 
attorDeJ eaplore4 bJ the collector aa to hla 
right to auch ooapeaaattoa whea bla right to, 
aa4 the amoUAt thereof, ooaes to be ascertata­
ed bJ the oowrt in wntoh the taa ~lt 18 4eter­
ataed, aa4 tbe llabllltr the•efor fixed bf the 
ftaal. J•dla•n~ of auoh court.• • • • •• 

Accor41Gg to thla rulla& G&der the a~t•te there ooa­
s1dered, lt waa ..... sarr for t~e oouat7 oo~t to a~oYe the •ppo iat­
aent eo aa to ftx the atatltof the ooUAael ea*1tl1Z hl£ 12. recetY~ 
~ compeD~&t!f! fix~ Jr e atatut•= BD•e~e•, ua •r e-raa\aai 
statute not o~y .uat t • ooaair Coart appro•• the appolat•ea~ eo 
aa to fta the atatus of the 4eltaqueat taa attoraey, b•t the Countr 
cout must &lao appro•• the coauact for ooapea•att'oa.- .,. ao aa to 
ftx the compeasatlon to be allowed to the delt~queat tax attorney. 
As we •t•• the attue.ttoa 1a the abae.ce of the appro•&l of the 
County court o~ the ooatraot, the•• would be ao baaia for the aeeeaa­
ment of &nJ at~raer fees against the 4el1aquent ·tax p&Jer 1n the · 
auit, DOZ would there be &aJ aathoritJ for the colleotloa Gf aaoh 
attorney• feea aad the paraent thereof to the purported dellnqu•at 
tax attorner. ~hia Yle• poiat 1a fortlfled bf the ruling tn the 
case of Schulte ••· CitJ of Jefferaoa, 378 s. w. 1?0. The ordinance• 
of Jefferaoa OltJ proYided tbat the City M&rahal a~uld Appoint 
police offlcera with th• &dTlce aad oouaent of a aajorltJ of the 
meabers of the ct tJ Ootmoil. The facta are foun4 at page 171: 
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•• • • •It ••• &4a1~~e4 ~ba~ plalatlff poaseaa­
e4 all of the ~equized quallflca~loaa of a 
pollee officer; ~ha~ at~er the atteapted appoint­
•••~ .of plaintiff bJ the •~•hal, oa each of the 
occaalona aboYe referred to, plaintiff begaa 
aerYl~ aa a pretended polioe officer of the c1tJ, 
aiUl ao coatl~aued froa aoath ~o aoath, aotlq 
wade~ order of the aarabal aad without coafiraatloa 
bf ~he cltJ council, aad wae ao aotlag a t the time 
of the coa.eaceaeat of ~hla aut~. Plaintiff waa 
neYer at any tlae appo1ate4 er aaaed aa a special 
officer of the ol~ bu~ baa been actia« aa a 
rea-l&r officer. Plaintiff 1a euiag for paf for 
aerYtcee rendered under aa alleged •recees• 
appo1ntaent to fill a yaoaacJ ia the office of 
pollee officer. • • • • •• 

fbe Court•• declaloa ae to the ata~e of the pollee 
officer eo appo1ntecl l»J tu auab&l nt aot apprere4 bJ tile Couactl 
la terselJ etated oa P&l• 172: 

•{1) It 1e well eettled--

•YAere tke appolataea~ la aa4e ae ~he 
reeul' of a noataa~loa bJ o.. qtJlo~i ~J 
aad ooafUaatlu ''b7 &Dotber, ~he appoiat­
aeat ta aot ooaplete, 11Dtll tile a.otloa of 
all bodlee ooaceraed baa Deea ~4.1 aa4 ~­
bodJ wlltoh haa been la~ruete4 •1 th. the power 
of ooaftralag appoln~ .. ata a&J recoael4er lte 
aottoa before &DJ ao~toa baaed upon lte firat 
declatoa baa beea ~akea.• 13 OJC. p. 1372. 
Keaohea•a Public Office aad Off ioere, seca. 
114, 124; 22 R. O. L. P• 43S, Sec. 84. 

(2) Plalattff waa aot a 4e Jure officer .. ttl 
at leaet oonfiraed bf ~he coliAOll. If anJthiJIC 
a t all, he •a• a de facto officer, aad eucll 
off icer la no~ eatltle4 to ~be emol .. eate of the 
off ice.• • • • ·~ 

We eball aext direct our attentioa ~o roar iaquirJ aa 
~o the authori~J of the colleotor ~o collect tneee deliaquant taxee 
Dy Ylrtue of &DJ other l aw. 
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II. 

COUJTY OOLLF.O!OR KAT DISMISS 
SUIT FOR D•LI.~UEIT !11 ••» 
PROOUJ) UIDER SUAft BILL 94. 

A' tbe ~eeulaz aeaaloa of ~he 51~h Geae~&l &sseablJ the 
atatutea authorlatag the eatoroeaeat of the paraent of 4el1aqueat 
ta.ea bJ ault waa re~aled aa4 aa eatlrelJ ... procedure eata,ltahed 
for the oolleotloa of 4ellaqueat taxea. !bta ••• law waa kaowa aa 
Senate 8111 94 aa4 la found at pa,e •as La•• of •taaourl, 1933. 
Ro•••er, la Seottoa 9911~. P&l• ... , the followtaa aaytag clauae 
la fou4: 

•• • • • •pro•lded howeYer, that aothiag hereia 
ooatalned shall be ooaatrued to affect the right 
of the oouat7 collector to proceed to flaal judg­
aeat ud foreoloaue fo r taxes 11p0a which ••it 
had beea instituted p~ior to the effeotl•e date 
of thla aet, but aot la fiaal ~•qaeat, aor to 
prejudloe the r1ghta of collectioa of an7 ooata 
or coaalsstoaa attaobtag ta auoh oaaea whtoh were 
•&lid ude:r the tax law e:d.atl~~g at the tiae of 
taatitutlon of auob .utta. Aa to taxea .. rsed 1D 
~udgaeat at ~he effectl•e date of th1a act the 
foreoloa.re of the tas llea aad p:roceedlaga rela tl•e 
thereto ahall be bad under tAe proYlaloaa of the 
law aa auoh law ez1e~e4 prior to tae paasage of 
thla aot, aa4 aa to aulta for delinquent tasea 
1na,1tuted, but not aergecl la Juclgaeat, at the 
effeott•e date of thla act the collector aA&ll 
baYe the right to proceed to final Judgaeat and 
foreclosure of the taS lien uader the proYialons 
of the 1 .. aa it ezlaied p~ior to the paaeage ot 
t nta aot, or auoh oolleoior aay, ta hla dlaoretion, 
diaalaa sull aut ia &ad proceed io foreoloaure of 
the taa llea unde~ the ~o•1a1ona of tllla act, 
subject to tile preaerYail~a of rtgllta to al l •&114 
costa and coaaiaalons tbat a&J have alre&dr 
at t&ohed la auch oharactez of aut ia under the la• 
aa tt ez1ate4 prior to tne passage of tala act.• 

BJ Ylriue of the forego1Dg p~o•1a1on the COUiJ Collector 
ts speclftcallJ aathortsed UDder tate law to dlaa1sa pending autta 
for del1aqueat taxes &ad to proceed to foreclose tae sta te tasea 



Boa. George B. Padget. -8-

bJ pub1loattoa aad aale ta lo•eaber of 1~34. ?nts pro•tatoa ta 
clear and ezpltctt 

COICL-USIOW • . 

It ta therefore iAe oplatoa of tala office froa the 
1Dformai1oa 11Yea ta JO.r lnqulrJ, ihai tbe dellaque•l i&Z aitoraey 
doea DOt h&Ye a Yaltd appolniaeai a&de 1a acoordanoe wtth the 
appropriate la•l &D4 taat .. der the proYtatoaa of secitoa 9963b, 
La•• of •taaour 19S3, the CoUAiJ Co1leotor la eapowered. lf he 
4eeaa tt adYla~ble, io d1aalas toe peadlag au!ta to eaforoe the 
p&JaeDt of 4e11aqueat tazea &ad proceed •lib the oollectloa of such 
4e11aqueat iazea under tne proY1eloaa of Seaate 8111 9t. 

APPROTID: 

ftOf Jlcftmtfft. 
AiiorDeJ Geaeral. 

HGW : D 

IUJlRT O. WAL!Im, .D. 
Aealataai Attoraer Geaeral. 


