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.ll:LEcrrr Ol'\"S : printing of ballot to vote on dog tax may be dqBe 
on regular electi on ballot and n ot invalidate same, 
but a better form would be t o have a separate ballot. 

october 19, 1934. 

Ron. Morris ~ . Osburn, 
Prosecuting Attorney, 
Shelby County, 
Shelbyville, Uissouri. 

Dear Sir : 

This depar~ent 1s i n receipt of your request of 
october 18 tor an o~inion as t o t he following mat ter: 

•I would like an opinion as to 
whether or not a ballot t o vote on 
a dog t ax, as set out in Section 
12881, R. S . no . 1929 should bo 
printed on the regular election 
ballot or on a separate ballot . " 

Section 10300, Lawo ot ~o . 1933, pago 225 is in part 
as follows : 

"Every ballot printed under the 
provisions or t his article shall 
contain the names or every candidate 
whose nonination for any office 
specified on the ballot has been 
certified or tiled according to the 
provisions of t his chapter, and no 
ot her names. The names of all candi­
dates to be voted for in ea ch election 
district or precinct shall be printed 
on one ballot; all nomina tions of any 
political party or group of petitioners 
being plac.od under the party name des­
igna ted by them in their certificates 
of nomination or petitions , and t he 
ballot shall contain no other names , 
except that in place or the naces or 
candidates tor electors of pr esident 
and vice-pr esident of any political 
party or group of petitioners, t here 
shall be printed within a bracket, 
i mmedia tely below tho circle in the 
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column of said party, with a square 
to t he lett of such bracket, the 
names or the candidates or each politi­
cal party tor president and vice­
president. ***~" 

we especially call your attention to the tact that the 
statute uses t he phrase "and no other names" . This may be inter­
preted to mean not only are there to be no other names on the 
ballot, but no other propositions or questions. 

Section 12881, R. S. Mo. 1929 proTides in part as 
follows: 

"****Provided that upon t he tiling 
or petition signed by one hundred 
or more householders or any county 
and presented to the . county court at 
any regular or special session thereof 
mor e than thirty days betbre any 
general election t o be had and held 
i n said county, it shall be the dut7 
ot the count7 court to order the 
question, as to whether or not there 
should be adopted the law, creating 
a license tax on dogs, submitted to 
t he qualified voter, to be Toted upon 
at the next election. Upon the re­
ceiving or such petition it shall be 
the duty or the county court to cake 
ru1 order as her ein recited. and the 
county clerk shall see that there is 
printed upon all ball ots to be Toted 
at the next election t he following: 
****" 

You will note that the statute uses t he clause "and the 
county clerk shall aee that there is print•a on all ballots to 
be Toted at the next election the folloWing ****" This r,lause 
could be interpreted to mean that under the provisions ot Section 
12881, supra, t he ballot to vote on a dog tax could be included 
on t ho regular ballot; howeTer, regardless or the interpretation 
we may place upon the statute, the Supreme Court ot Uisaouri has 
made a pointe~ decision in t he case ot State ex int. Barrett v. 
Imhott, 291 uo., l.c . 62G-62l, wherein the Court said: 

"The proTision in Section 4859, Revised 
Statute&, 1919, that ballots shall 
contain only the names of the candidates 
nominated by the party which t he ticket 
repr esents will not render invalid the 
printing ot the proposition thereon ot 
t he submission ot township organization, 
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it otherwisa in conformity with the 
statutory requirements. Although 
the course pursued in the instant 
case was irregular, to render the 

Oct. 19, 1934. 

same tatal the statute must so declare. 
As was said in Nance T. Kearbey, 251 
Mo. 374, where an irregularity ia not 
declared by statute to be tatal, the 
courts will be slow to so construe it 
as to disfranchise voters because ot 
the errors of otticials. As was 
further said in effect by~' c.J. , 
in t hat case, to permit a great mass 
ot voters to be disfranchised because 
ot an irregularity in the printing ot 
the ballota., wheth er the result ot design 
or inadvertence, would be to turn the 
law into an indefensible trap, and greatly 
multiply t he powers of election officials 
to control the resul~ ot an election. 
It as further held i n that case that a 
challenge ot t he tickets tor irregularity 
comes too late after the election in 

·which there was no fraud of any sort; 
that a timely challenge is necessary to 
change the r esult ot an honest count . 

In the early case ot Applegate v. Eagan, 
74 Mo . 258, t hi s court held that where 
ballots east at a general election tor 
state, county and township officers con­
tained, in addition to the names ot the 
candidates and the aftices to be tilled, 
a clause for and against township organi­
zation and a clause against r estraining 
swine f rom running at large, with a caption 
to t hese clauses in the words •erase the 
clause you do not :favor•, did not in.validate 
t he ballot either as to township organiza­
tion or t he restra ini ng ot swine or as to 
the candidates voted tpr. A like rule was 
announced as to clauses on ballots other 
than t he names of the candidates in State 
ex r cl . Broadhead v . Berg, 76 Mo. 136, and 
in Gumm v . Hubbard, 97 No . 318, in wbich 
it i s held t hat where t he order ot t he 
county cour~ submitting a proposition to 
the Toters is othe r wise valid t h e submission 
ot the same on the general ballot will not render 
it invalid . " 
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The question was again before t he court in t he case of 
Yowell •· Uace, 221 Uo. App,, l.c. 91, wherein t he court sa id: 

"Plaintitr f urt her contends t hat the 
torm ot ballot used for t he stock- law 
election invali·iated t he election. The 
stock-law election was held on t he same 
day as t ho general election. Instead 
ot a separate ballot, however , t here was 
printed at the toot of each or the seven 
party tickets appearing on t he Australian 
Ballot used, the following , to- wit: 

• CJ For enforcing the law r estrain­
ing horses and mules, as ses, 
cattle, goats, swine and sheep 
from r unni ng a t l a r ge .. Yes.' 

• For enforcing t he l aw r estrain-
0 ing horses and mules , asses , 

cattl e, goats, swine and sheep 
from running at l a r ge . No.• 

In other words, t his form of ballot for 
t he stock- law election appear ed seven times 
on t he ballot , once at the bottom of each 
party ti cket . No words or direction or 
explanation as to how t he ballot shQuld be 
voted appeared thereon. It is contended 
that t his form ot ball ot was contusing to 
tho voter and not in accordance with section 
4284, Revised St a tutes 1919 , which p~ovidea 
a f orm of ballot to be used at stock-law 
elections in language a s follows: ' There 
shall be written or pr inted on each ballot 
voted a t said elect ion either of the follow­
ing s entences : • For enforcing t he law 
restraining (i nsert name ot animals in 
petition) from running at l arge" "aga inst 
enforcing t he law r estraining (insert the 
name of animals i n petition) from running at 
large .•' This statute evidently conte~ 
plates that t he voter ehall be provi ded with 
t wo stock- law ballots, one t or and the other 
against adoption of the law, and t hat such 
voter shall uso the bal lot he desires to 
vote , t he ot her t o be placed in the box of 
re jected ballots or destroyed. The statute 
is , howeTer, s omewhat ambiguous and i s capable 
of t he interpr et at i on appar ently pl aced upon 
it by t he county clerk when he pr ovided only 
one form using the wor ds heretofo r e s et out. 
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The statute nowhere prescribes ~hat 
shall be the r esult of failure to use 
t he form of ballot provided t herein. 
That being the situation the failure of 
t he county clerk to provide a ballot 
identical in form wi t b t he statut.ory 
ballot would not necessarily invalidate 
t he election. The present rule in this 
State indicates a liberal attitude on 
such questions and is thus stated, 
' Wher e a statute provides specifically 
t hat a ballot not in a prescribed rorm 
shall not be counted, the statuto i s 
mandatory and must be enforced; but 
where it merely provides t hat certain 
ballots s hall be used , and does not 
prescribe what results shall follow if 
they are not us ed , the statute is directory, 
and the test as to the legality of the 
ballot is whether or not t he voters were 
afforded an opportunity to express, and 
that they did fairl y express t heir will .' 
(State ex r el. Memphis v. uackc.a.n , 202 
s.w. 14, 273 ~o . 670 . ]" 

CONCLUSI ON 

In view of the above decisions, it is the opinion of this 
department that the pallot in question, relating to the dog tax 
law, may be printed on the regular general election ballot and 
the same will not invalidate the election. However , noting that 
t h·e courts treat this as an irregular procedure, it would be 
a better form to have a separate ballot for the same. 

APPROVED : 

ROY McKITrRICK, 
Attorney General 

Respectfully submitted, 

OLI..Iv::R VI . NOLEN , 
Assistant Attorney General 


