
~FF ICERS: ~ect!on 3945, R. S. Mo . 1929, makes misconduct 
:IRCU IT CLERK:-or abuse of authority in office a misdemeanor; 

SfCtion 11681, R. S . Mo. 1929 , mat~s a wilfull 
~ act contrary to duties a misdemeanor; whether or 

1not Clerk wrongful l y issuing subpoenas is guil ty 
under either section depends upon full develoP­
ment of facts . 

September 12, 1934. 

Ur . John B. Owen, 
Prosecut ing Atto r ney, 
Clinton, Missouri . 

Dear Sir : 

We ar e acknowledging receipt of your l ett er 
in hich you inquire as fol l ows : 

" We haYe a gr and jury called in t his 
county for t he middle of Seotember . 
The order was made and turned over to 
the s heriff t wo days before t he Aug-
us t 7th primary. The Ciroui t Judge 
w•ote all judges of election and cau­
tioned t hem to be on the alert and be 
nrenared to get information 1f possible, 
to nresent before sa i d body of any 
election irregularities tha t mi ght 
come to t heir at t ention. Th is was 
a few days prior t o said pr imary. On 
the night before t he primary t he Cir­
cuit Clerk issued some 60 subpoenas 
for all judges and many of t he elec tion 
workers in the City of Clinton t o apuear 
before t he grand jury lllch t he Sheriff 
had not eYen sel ected or summoned. S1\id 
subpoenas were issued under t he signature 
of said cleTk and hi s of ficial oeal and 
had t he general effect of check i ng all 
actiYities of workers a t the polls on 
primary day so subpoenaed. Subpoenas 
were not ordered issued by Circuit 
Judge but solely on the Cir cuit Clerk ' s 
initiative and to aid i n h is own poli­
tifal ends . Is t here, in your op i ni on, 
any l iabi l ity, civil or criminal, on the 
part of t he cler k for sucb aot? Also 
is t he Sheriff entitled to fe es on t hese 
subpoenas served wh ich were i ssued with­
out authority or order? 

"There is o:>nsiderable f eeling over t he 
transact i on in the county and t he matter 
i s bound t o be called to the att ention 
of t he grand jury. Will you t~ erefore 
k indl y advance t his request on your file 
and g ive me an earl y on inion. R 
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You inquire What civil or criminal liability 
arises wher e the Circu it Clerk , of his own mot ion, and 
~itbout being requested by any proper officer, issues 
subpoenas for itnesaea to appear before a gr and jury 
before the grand jury is eYen subpoenaed, called or 
i mpaneled . In attemoting to solve your problem we s hall 
first call your attention to the sections W.1ich i nvolve 
t he issu i ng of subpoenas by the Ciroui t Clerk . 

follow: 

follows: 

Section 3525, R. s. Mo . 1929, provides as 

•whenever thereto re~1ired by any grand 
jury, or the foreman t heTeof, or by the 
nrosecuting attorney, the cle rk of t he 
court in wh ich such jury is i mpaneled 
shall issue subpoenas and other process 
to bring itnesses to testify befor e 
such gr and jury: Provided , t hat after 
the finding and returning of any indict­
ment by said grand jury, such foreman, 
p rosecuting att orney, or jury, shal l 
not have t he l'ieh t to cause any sutmoena 
or other urocess t o be issued for any 
person who is kno n or believed by such 
foreman, p rosecuting a ttorney or jury 
to be a witness in behalf of the person 
or persons so indicted, or who has been 
subpoenaed as a witness in behalf of 
such person or persons, or whom such 
foreman , p rosecuting attor ney or jury 
may have reason to bel ieve will be 
summoned as a. witness in behalf of 
sueh person or ne r sons , in regard 
to t he m8 tter or matters charged 
agai nst said person or oe rsons in such 
i ndictment, except upon the written 
order of the judge of t he court i nto 
which such indictment i s returned. 1f 

Section 3545. R. s . Do. 1929 , provides as 

•It shall be the duty of t he circuit 
clerk. or clerk of any court having 
criminal jurisdiction, to issue sub­
poenas in vaca t ion for itnesses to 
be and an ' ear before t he grand jury 
a t t he ensuing term of t he circuit 
court thereafter , a t t he instance 
of the psoseout 1ng attorney, whenever 
it shall be shown that such witnesses 
are about to absent t hemselves to avo id 
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be ing subpoenaed before t he grand jury 
in term time . ~~ 

It appear s th~ t under sect ion 3525 the Cler k 
of the CoU?t in hic h the grand jury is i mpaneled s'lall 
issue subpoenas and other process to br ing itnesses 
to testify before such grand jury ~henever required by 
any ~and jurv . or the for eman thereof, or by the orose­
cu ting attorney. Unde r Section 3545 , it is t he duty 
of t he Olerk to issue subooenas in va.o·ation to witness­
es to a tnea.r before the grand jury a t the instance of 
t he prosecuting attornev henever it is shown tha t 
such itnesses are about t o absent t hemselves i n order 
t o avo id being subpoenaed. ~e have diligently searc~ed 
t he St at utes and have been unable to find any section 
in t he Stat utes ich autaor1zes the Circui t Clerk 
to issue subpoenas or other process t o itnesses t o 
appear before a grand jury, unless directed to by t he 
Judge, the gr and jury, the foreman of the grand jur y , 
or by the Drosecuting attorney. You stat e in your 
l e tter that no officer author ized by law directed t he 
Circuit Clerk to issue the subpoenas which he did 
is . ue, but tha t such subpoenas were issued without 
au t hority by the Circuit Clerk and for the ourpose of 
furtnering his own pol itical ambitions . 'le must con­
clude , ther efore, that t he Circuit Cler k was not 
au t horized to issue the subpoenas in ouestion. The re 
is no St atute t hat we know of which would authorize 
h 1m to i s sue subnoenas under t he circumstances, and 
wnen he issued subpoenas without any authority of law , 
then it appears to ue that he has oom~itted an illegal 
act. 

follows: 
Section 11681 , R. S. Jo . 1929 , provides as 

•If any clerk s hall ~nowingly asd will­
ful ly do any act contr ary to the duti es 
of his office, or shall ··no\rlngly and 
willfully fail to oerform any ac t or 
duty required of h im by law, he shall 
be deemed gull ty of a misdemeanor in 
office . ~t 

Under t he foregoing section i t i s provided 
t hat; "If any clerk shall knovingly and willful ly do 
any act cont rary to the duti es of his office, he shall 
be deemed guilty of a misdemeanor in office . ~t Uoon the 
fac ts s tated in your letter it was certainly not t he 
duty of t he Circuit Clerk t o i ssue the subpoena~ in 
the manner i n which he did . As a matter of fact, t he 
is-s111ng of t hose subpoenas ere not autho rized by la 
because he was not directed t o i ssue t hem by an officer 
>:~ . lic h t he law er.:powers to direct t he issuance of sub­
poenas . Although ~e have not been able to f ind any 
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decis ion ~hich directly hol ds t nat a mi nisterial off icer 
who does t he acts hich ere commit ted by the Circuit Cle r k 
is a misdemeanor, yet the pl ain ter ms of t he St atut e makes 
it a misdemeanor i n office when the Circui t Cle rk com its 
any act contra r y to the duties of his office. The &~ties 
of his office a re ae t out by Statut e and aoong other du ties 
it is his dut y , when directed by the or oper official , t o 
issue t he subpoenas in question. If he i ssues subpoenas 
tor witnesses to apnear before the gr and jury he n not 
d irected by t he officers specified i n t he St atu te, t hen 
it ap'Jears t o u s t bat he has oommi tted an act contrary 
to the dut i es of his office, with in t he meaning of t he 
above St atute . Under Sect ion 11682 , R. s. Uo . 1929 , 
and the following sect i ons , wh ich we shal l no t quote 
because th ey a r e me rel y i nc idental t o your inquir y , the 
method of trying a Circu it Clerk for a ~isdemeanor in 
office i s ful ly s et out . Sec tion 11687 , R. S. t~ . 1929 , 
p rovides as fol l ows : 

rt If any clerk agains t whom charges 
shall be exhibited as aforesa id s hall 
be f ound gull ty t he reof, he shall be 
re";toved from his office , and be f i ned 
a t the d i scretion of the court in any 
sum not exceeding one t housand dol lars 
to the use of the count y of which he 
was clerk ; or, if a elerk of t he su­
p r eme court, for t he use of t he state ; 
and he shall .,.,ny al l the cos t s of t he 
p r oceedings . " 

Under t he forego ing secti on, if t he cl er k h?. s 
been f ound guil t y of a misdemeanor in office, i t provides 
for his remoYal and that he may be fin ed at t he d iscre t ion 
of t he court i n any sum not exceedi ng one t housand doll3rs, 
t o the use of t he county. It would appear , t herefore , 
t hat if t he court shoul d find hi m gu i lty of a misdeme anor 
in off ice he would have a r igbt t o fine him. If , ho ever , 
the cour~ finds him no t guilty of a mi sdemeanor i n office 
he would ~e subject to a fine under t he foregoing sect ion. 

Under Article 3 of Chapt er 30 , R . ~ . llo . 1929 , 
whi ch deal s ith t he offens es of persons i n office, we 
find t he f ollowi ng sections. sect ion 3945, fjrov1des as 
follo s : 

"Every person exercising or holding 
any office of public trust who s hall 
be guil ty of i llful and malic ious 
opryress ion , partiality , misconduct 
or abuse of authority i n his official 
capacity or u nder col or of h i s offi ce , 
shall, on convict ion , be deemed gu ilty 
of a misdemeanor. " 
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follows : 
Section 39 47, R. S. ~ o . 1929 , orovides as 

w! very person ho shall be convicted 
of any of t he offenses mentioned in 
the p receding sect ions of t 31e article 
shall be forever dioqual i!ied f r 'Jn 
hold ing any office of honor, trust or 
or ofit unde r t he Constitu tion and laws 
Of t~i S state , Rnd fro VOtin~ at any 
election; nd every officer who shall 
be conTicted of any official r i sdemean­
or or misconduct i n office, or of any 
offense which is by t h is or any other 
statute nunishable by disqualificat i on 
to hold office, shall, in addit ion t o 
t he other ouniohment oresoribed for 
sue~ offe~oes, forfeit his office . • 

Under Section 3945 above a person who is 
~uil ty of willful nnd malicious oporession, partiality, n i B­
conduct or abuse of authority or under color of his office, 
i s gui l t y of a misdemeanor. 

Seotion 3947 o ro•1des t hat if he is convicted 
unde r t he above section he shall be disqualified froo 
holdi ng nny office under t he Constitution and l a s of 
t is Stat e and from voting , and shall forfeit hi o off ice. 

In St a te v. Gardner, 2 'o. 22 , a Justice of 
the Peace as p rosecuted f or a misdeme~~or in office for 
il legally issuing a sum; ons ngainat t he de fendant . The 
point raised i n that case was ~~ether or not t he i~dict­
ment was sufficient. t he Indictment did not include the 
word "corruptly. M The court cays: 

•as bad. 

"And the circuit att orney i i s1ats t h t 
it being clearly a void summons , is 
~isdemeanor; and it having been Blleged 
to be wil lful, the s t atute i a satisfied 
and t he 1ndictaent good4 I am of a con­
trary on 1nion. In t 1o c oe t~ t hi ngs 
a re reQuired . Firat . That t he i nd ict­
ment should show such faots ns would 
am, unt to a misdemeano r i ndependent of 
t he wor d willful, and to make th is ou t 
t he indictment shoUld charge t he act to 
haTe been done knowingly and corruptly; 
and secondly, t hat t he faot should be 
al l eged t o be willlul . " 

I n t hat caoe t he Court hel d tha t t he indictnent 

In State v. Flynn , 119 Vo . App . 712 , a ool ice 
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off icer as prosecuted f or negl ect of dut y i n f ailing t o 
prevent interfe r ence ittl vot ers at an el ect i on. The 
case was r eTer aed bec auee the i ndictment was hel d t~ 

be de fective i n t hat 1 t d i d not cont a i n t he wor d 
" co r rup t l y. A The Court, i n discussin~ t he matter, s ays : 

1 Th e rule t ha t a corrupt motive mus t 
be alleged and pr oved, apnlies her e 
t he mi sconduct rel a t ed t o j udicial or 
~unsi-j udicial du t y . In cases wh ere t~e 
rule was an~l1ed, t he r easoning of t he 
op i ni ons and t he aut horities c ited , 
show i t pert a ins only to acta .h ieh , 
i n the n a ture of t h i ngs , would not be 
criminal unless t hey we r e i nsoired by 
a cor rupt int ent; and t his was t he vie 
adop ted in St ate v . Ragsdale. That 
case was a prooecut i on of t he mayor of 
a city fo r oppr es sion in of f i ce and 
was f ou nded on the same s tatut e invol ­
ved i n t his p rosecution. The i nfor ma­
t ion accused the mayor of h v1ng acted 
corruptly ; but t he t r ial court r ef us ed 
t o charge the j u ry t ha t t hey must find 
he corruptly , kno i ngl y and illfullv , 
was gui l ty of oppr ess ion in off ice . 
The cour t at ruck t he word ' oorrunt l y ' 
ou t of t h e instructions. At com .~n 
l a i ndict ment s of judicial officers 
for mi sconduc t in t he performance of 
duty we r e al ways recrui red t o c:1ar ge 
t hey acted eor runtly. The anc ient 
and moder n -o re cedents , and t he f orms 
of cr1m1nal .plend1ngs gi ven by anur oved 
text- writ er s, conf or m to t hat rule . o~ 
t he o the~ hand i ndi c t ments for o~~ic ial 
mi sconduct in t he oer for mance of execu­
tive and mi nisteria:t dut i es usn ally do 
not contain an averment t hat the ~i s­
feasance was corrupt ; nnd many convi c­
t ions have been sust a i ned i t hout an 
aver ment or proof of t hat k i nd ., t hough 
t he poi nt was di s t inc t l y made t~a t it 
was necess a ry . ( Oit vtions omi tted ) . 
The unde rlyi ng princ iple of t he dis­
t i nction ap - ears to be t hat when t he 
of f i c ial act complai ned of is of doubt­
f ul l egality, and t he off icial en j oyed 
a d iscretion i n t he 1Jerfo:rmanoe of his 
dut i es , he cannot be convicted of ac t ing 
~rongly unless he ac ted cor rup t l y. But 



Ur . John B. Owen , - 7- Seotember 12 , 1934. 

when the legality of the a.ct i s palpabl e , 
then willful and i nt ent i onal del inquency 
on the oar t of · an offic i al , whether i t 
be a non-f easance or a mis- feasance , i s 
i ndictable even though hi e motive was 
not corrupt i n the sense that he nought 
personal pr of i t . " 

In Burkha;rth v. St ephens et al . , 117 Jlo . At)"' . 
425, t he county court 'as p rosecut ed for a misdemeanor in 
off ice. The cour t , i n dis cussing the ord "cor runt l y" fi t 
page 435 , says : 

• t n the use of the wor ds •cor ruptly ' 
and ' corrup t i on • e do not mean them 
to be unde r s t ood in t he sense of 
briber y or other benef i t s r ece ived 
b y t he count y judges . Those wor ds, 
while includi ng such bene~it with i n 
t he ir meaning , do no t necessarily ean 
that the officer charged wi th doing 
an act eorr~tly did it f or gai n t o 
h i mself. He . may be guil t y , though no 
per sonal advant age i s t hus rec e·1Yed 
from t he act . If he does an off i c i al 
act i ntent ional l y and knows t hat i t i s 
a wr ongfUl and unlawful act • he does 
i t eor TUp tl y . The w r d , or wor ds , 
h~ve been held necessar y to a pr oper 
descr ipt i on of a cha r ge against an 
officer i n er1m1n 1 pro ceedings tor 
misconduc t in off ice , but t he cases 
so ho l ding disclose that nei t he r 
bribery nor pe r sonal gai n was intend­
ed t o be ch ar ged. State v. Gardner, 
2 'o . 23 ; St ate v. Rein , 50 l!o . 362 ; 
St a te v. Pi nger, 57 o. 243. " 

In St at e • · Or assle. 74 Uo . App . 31 3 , an i n­
d i ct ment was returned against the chai ro an of a Board of 
Trust ees , alleging a misdeme~~or in off i ce . The Cour t a t 
page 316 says : 

"The wor d •wi l l ful' ~~~ t be restric ted 
t o suc h acts OF are done vi t h an un-
1 awful intent , and 1mpl ies tort, wrong ; 
i t 1mol 1es legal maliee ,-- tha t i s , t hat 
the aot waa done wit h evil int ent, or 

i t hou t reasonable g r ounds t o beli eve 
that the ac t was lawful . (Citat ions 
oaitted) . To const itute the offense 
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t he ac t must have been done will fully, 
maJ.ieioual y and with a wrongful in­
tent , and where t he indictment is 
brought against a judicial off icer, a.s 
l n this case, the ect mus t be charged 
t o have been knowing]. y and cor rup tly 
done . 11 

This op inion may have become unduly long bu t 
~e have tried to point out all of t he Statutes and some of 
the decisions deal ing with the matt er . The cases quo t ed 
froM contain t he cita tions of other oases :ich may be 
useful to you in determining What action t o take . An~ar­
e1tly , t he Clerk had no authority to issue t he subpoenas 

hich he did . There seems to be t o sets of St atutes 
t hat deal ith misdeme nors in office and whet:1er or 
not you can make your case come under e ither de,.,ends, 
of course , upon whnt you may ultimately be .able to 

rove. The remoTal of an official fro m nublic office 
is a ser i ous matter , especially where t here is no 
moral turpitude i nvolved . · , e hesitate, in view of t he 
fact t h.at we do not find a case directly in oo i nt , to 
definitel y rule t hat the Clerk is guil t y of a misdemeanor 
in office, not knowing hat facts may be developed . 
··e have submitted to you all of t he Statutes of hich 
~e are eognizant that mi ght ap~ly, and have pointed out 
to you some decisions constru.i flR those 9tatutes,wh f ch 
11ay be of value to you . Whether or not you can reMove 
t 1is Clerk from office depends u~on the facts hich you 
may be able to e st~blish • . 

You also inquire whether the Sheriff is 
entitled to fees on the subpoenas wh ich he served. No. 
off icer is ent itled to receiTe fees unless the Statute 
au t 1orized t he ryayment of sach fees, and such Statut e 
mus t be strictl y construed. In St ate ex rel . v . Brown , 
146 ~o . 1 . c . 406 , it is said; 

''It is well settled t hat no officer 
is enti tled to fees of any kind un­
less provided for by sta~ute, nnd 
being solel y of s tatutor y right , 
statutes allowing t~e same must be 
strictl y construed . St~te ex rel . 
v . i'fofford , 116 ''o. aao; S1ed v . 
Rai l road , 67 :t:o . 687 ; Gammon v . La­
fayette Co . , 76 ''o. 875. tt 

Of course , it will be admitted t ha t t he 
Sheriff , under the s tatute, is ent1 tle<" t o fees for ser­
v ing rits of t he court . In t he i nst ant case , however, 
1 t a.pnears to us th~ t the subpoenas i ssued by t he Clerk 
ere ~ithout authority of la and ere not writs of t he 

court, but were merel y a personal mat ter uoon t he nart 
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of t he Cl erk. This i s no t a e i t uat ion ~ere t he Court 
had jurisdiction t o i ssue the writs and f or r o e reason 
it h~s been a ttacked as being illegnl. Her e i s a 
aituat i on .. here t he w:rito wer e not issued by em" oourt 
wi t llin its jur i sdiction , bu t were i :-oued by t he Cl erk 
as an individual without ~ny autho rity. ~e do no t 
bel i eve t hat under such circumst ances the s~~riff is 
l egdly entitled t o his fees . 

It i s t~erefore t )e on1nion of t~ ic De­
part~~nt t h t the ac t s of the Oirc•ti t Cler k in i Fsu­
i nr t he subooenae in auestion may be n misde~e anor in 
of f ice and il l egal , depending upon •hat f acts nr e 
finally deYelo~ed. The decisi ons quot ed ebove advise 
you as to wnether or not t he ac t must be cor ruutly 
done and wh t i s meant by t he vord "cor ru, tly." 
. het~er or not t he un~t~orized acts of t~e Clerk 

nake h 1a gu ..1 ty of a n1 sde~ennor we do not bel ieve 
is material in deter mi nlnf whether or not the qh~ri!f 
~ay coll ect hi s f ees. ~e are of t he oni n i on t hat 
ainoe t he subpoenas ere i acued wi t hout au t hority 
and not f r om a court in exercising its jurisd iction, 
t he Sheriff o nnot collect his f ees . 

APPROVED: 

{Acting) 
Attorney General . 

Ve ry t rul y yours , 

FR Allli W. H.l YES , 
Ass istant Attorney General . 


