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LIQUOR CONTROL ACT - Board of trustees of an i ncorporated 
village may charge for licenses issued to 
manufacturers, distillers , brewer s, whole­
salers and retailers of intoxicating liquor. 

June 28th, 1934. 

Honorable J. Ed Old, Chairman 
Board ot '17ustees 
Koshkonong, Kiasour1 

Dear Sir: 

I 
This department is in receipt ot your let-

ter of June 8th, 1934 requesting an opinion as to the 
following state ot tac~s: 

"Some discussion baa ar18en here 
as to whet her or not our Village 
Board ot Trustees have the power 
and right to assess license tees 
t or the sale of Liquor in our Vil• 
lage. 

"Tie, the Village Board or Trustees 
wou1d like to have an opinion .from 
70ur ottice, and it we are allowed 
to assess this license tee just bow 
much we ma7 be able to assess. 

"'rhe VUlage o.f Koshkonong has a 
population of approximately 350. " 

I. 

BOARD .Ql TRUSTEES .Q!: !! IllCORPORA'l'ED VILLAGE }!g · 
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BREWERS , WHOLESALERS !.m2 RETAI LERS .Ql IHTOXICA'l'IHG LIQUOR. 
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1'he Liquor Control Act or the State of •tsaour1 
provides in Section 25 as rollont 

"SEC~IOB 25. !he Board ot Alder.en. 
Cit7 Counci~ or other proper autboritiea 
ot incorporated ei ties ma7 cb.al-ge tor 
licenses issued to manutacturers, di.,.. 
tillera, brewers, wholesalers, and re­
tai~ers ot all intoxicating liqQor, wit~ 
the 1r 11m1 t a, tix the amount to be charged 
tor suoh 11eense1 and pro·vide tor the 
collection thereof, make am ent'orce 
ordinances tor tae regulation and con­
trol ot the sal.e or all intoxicating 
liquor w1th1n their limits, not incon­
sistent with t he proviaiona ot this act, 
and p-ovide tor penal ties tor the viola• 
tion thereof." 

It will be noticed tba t ~· aect1on ret era onl7 
to cities and mak ea no mention ot towns incorporated b7 
virtue or Cha.pter ~ ot the Revised Statutes or 111aaoUP1• 
1929. A literal interpretation ot tbia section therefore 
could not include incorporated towns within ita provisions. 
However, the sp irit of the law and tbe intent. o~ the Legisla• 
ture would seem to indicate that tbe word •city" should in• 
elude 1ncorpora ted towns. This conatruotiou ia made more 
apparent wben w consider the m ture ot the law concerning 
which the Supreme Court ot 111aaouri atated, in the case ot 
State ez rel. Troll V• Huda0111 78 b. 1021 l.c. 304, 

•auch laws are regarded ••• police 
regulations, e~tabl1ahed bJ the leglala• 
ture tor the prev&At'ion of intem.perance, 
pauperiam and crime, am tor the abate­
aent ot nu1aancea, 1 and are not re­
garded aa an exercise o~ the taz1ng 
power. ' Pur sui ta that a~ pernicious 
or detrimental to public mora1a may be 
prohibited altogether, or licensed tor 
a compenaation to the public.' " 



·~ 
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In addition, we bave the co~abruction at tbe l:an­
aaa Cit7 Court ot Appeals in the oaae ot State ex rel. Rice 
v. SiMmons, 35 Mo. App. 3?,, l.e. 390, wherein 1t waa held 
that the word •tOWD• included the mrd e1t7. !SIP language 
ot the COUPt on thia point ia 1ll~nat1ng. · 

•The con ten timl 1n tl». t. caae ••' 
that the word, r town a,' aa used 1n 
the eonatituti~, did not embrace 
cities. The court aaidt 'But this 
argument i~:·,tounded on the talae 
basis or looking only at the letteP 
or the law, md turning awa,. f'l-Olll 
ita spirit. It ia true that 1t tbe 
letter or the law ia abaolutel,- un­
ambiguous end definit e and were aua­
eeptible or but a single meaning. 
the cla uae would haTe to be J""ead in 
auch aenae, no Da t ter to what tutilit-7 
1t mit#lt lead. But auch ia not the 
case; the word 'town'; has no such 
fixed signi fication as this, tar 
though in ita narrower sense 1 t de­
notes something othel' than a city, in 
1 t. broa.der a cope it coaprehenda such 
a man1c1pali ty. ar. '!emlyn. in h1a 
law d1ct1onar,-, under the t1 tl.e , 
• Town, ' .. ,.. : • Ul!d~r the naae or a 
toWD or village, boroughs, and,. it 
1a aaid cities are contained, for 
eoyeey borough or cit7 ia a town.' 
Lord Coke, in 1 Inat., 1~6, sbowtng 
tbe capaciousness or the te~, baa 
this language t • And 1a app eareth b7 
Little ton, that a toWl ie a gellUa • 
and a borough is the species.• BouTier'a 
det1n1 tion or the word 'c1 tiJ' 1 is, 'a 
town incorporated ~ that name.' 'l'heae 
authorities suffice to ahow that the 
term 1n question is autt1cientl,- classic 
to take in, when put to :!lOme o~ ita uses, 
the institution denoted b7 the term 'e1t.J•' 
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Wor 1a the torce ot t his cona1dera­
tiOncotmterTa118d~e tact that 
iCiiii ot tlli iooal goyeiiiianta In­
tliii itate are !ijco~~aw un'air 
tbi dee!sna tron otWna, ana thi t 
Oinera bJ t& aaiii •ana, iPi ~ 
nca!ti ted Cftiiii-;t Pell T. -,;..ark, Ib. 
550; .&ndePaon "'• Cit7 c;>t ~ton. 
•2 B. J. L. •a7; State v. QOld.atuckeP. 
'-0 W1a. 12•• • 

In Section lie ot t h e LiquoP Control Act, t he 
following pPov1aion ia madea 

•p:rcfyided 1Urther, tba t tor the pur­
pose ot th1a act, the ter.a 'c1tJ' 
shall be construed to mean •D7 mu• 
n1cipal corporat ion having a popula tJDn 
ot tive hundred (500) inhabitants or 
more.• 

'!'he wording ~ this la • ill la-a would seem to 
foreclose the application ot Section 25 to •nr cit, or 
incorporated village having leas than t1Te hundred (500) 
inhabitants. Ho .. ver, Section 13-a baa to do with the 
right ot the JIIUD1c1pal ec:rpora tiona baTing lea a than twenty 
thounnd (20.000) inhabitants to vote on the question ot 
whether or not the sa1e ot 1nto%1cat1ng liqucr bJ' the 
drink aball be allowed within the confines ot aaid c1t'f• 
'l'he proT1a1on beretotore reterJ"ed to ia a p .. t ot Section 
l.S-a Md a logical oonatruetion ot the i n tent Gr tl» 
Legiala ture in enacting th.1• proviaion ia t ba t ~ in­
tended that to appl7 oD17 to Section 11-•• tbe intent 
being tba t intoxicating liquor could not be aold b7 tba 
d.l-ink under a7 c1reumatancea 1n a ll1Ullolpal oorpor·at1on 
having leas than tiTe hun~ed (500) inhabitants. 

We conclude• therefore, that thia provision ot 
Section 1~-• 1s not applicable to Section 2S ot the Liquor 
Control Act o~ K1aaour1. Wh11e we believe t heae atatutoJ'7 
constt-uet1ona to be aound aa · tending to carr,- out the 
s pirit o~ the law and the intention or tbe Leg1ala ture, 
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nevertheless it is not necesaa.rJ 1n the installt .. case 
to rel7 wbol17 upon our conatructJ.on ot · tbe Liquor 
Control Act. Section 7091 R. s. •o• 1929 proTidea 
ro? the 1neo"t-pora tion of towna and Tillages. Seetion 
7097 R. s. Ko .• 1929 provides 1n part as followa1 

"Such bOU'<i ot trustees sba11 
haTe power to pus b7-laws and 
ord~cea to prevent and re­
move nu1aa~eaJ * to license, tax 
and regulate merchants, peddlers 
and auctioneers- ud to regulate 
and prohibit the sale ~r g1 v1ng 
away of intoxicating liquors un­
der mevcbm te' license a 1n sucsh 
towna: * " 

Volume 37 ot Corpua IUPla, P• 178 atates the 
gener'al law to be: 

"unless acme other provta1on ot 
law torb'Lda the exer-e1se ot t~ 
power to 11c&nse1 the power ot 
a municipal corporation to licenae 
en occupation or pr1v1lege and 111-
poae a license tee OP tax thereon 
is senerally implied 1'1-oa power to 
regulate a ucb oceupa t1.on or privi­
lege; or trom pO'Irer to control or 
suppress, to auppreae and restrain, 
to license, re.gu1ate, aDd ta.x, or 
to prohibit, sueh occupation or 
pr1v1lege. • 

ID the . case ot C1t7 ot bo7 v. Harr1a. 102 Ko. App. 
51. l.c •. 59, the .oourt aaid: 

• A licenae w1 th or w1 thout a sub­
stantial charge tor 1t (that 1s, ona 
1n tended e1 ~ tor regula t1on or 
tor reTenue) lllllJ' be exa-cted b7 
mun1c1pal1tiea as a pPerequ1•ite 
to the pursuit of a bus1neaa in 
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ita bo~dera men the statutes 
ao prescribe.• 

JUne 28th, 1934. 

In the very early case or Cit~ ot st. Louie v. 
Smith. 2 •o. 113, the court aaid: 

•aut aa to the tippling bouae, 
bJ law it may exist. 'Dle Ccnmt,' 
Court U7 grant it a 11ce:Lae, 
(9') and I cannot aee how 1he 
corporation eould well prohibit 
tbair ex1atence 1t t he CoUDt)' 
Court should license thea. Then 
as to the tippling bouaes licensed 
by the Count,. Cowat, the co,.pora• 
tion -.,. rea train. and where not 
authorized by the Count7 Court, 
m&7 auppresa and prohibit alto­
gether. (a) 

•ihe queati.on tben arises, wbat 1s 
aeant b7 restrain! I understand 
that an,- hlpediment thrown 1n the 
•-r ot an unlimited exePciae of a 
power, 1a a restraint; tbe restraint 
-1 be so great that it • ounta al­
aoat or entirel7 to an exclusion to 
the exercise ot the power. Yet it 
may be lea•, so much so tbat tbe 
restraint 1a aca.rcel7 perceptible. 
To require a license on the p&Jlllent 
ot tUt,. dollars, or to pq a tine 
of one hundred tor neglect or thia 
11cenae, ia a restraint. It .. ,. be 
a autticient one, and it not, the 
corpcration ma7 provide othv re­
atrainta.• 

COBOLtJSIOR. 

In view ot the tore going. it 1a the opinion ot thia 
department tbat b7 reason ot tbe provisions ot the Liquor 
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Control Act ot Kisaour1 and Sect~on 7097 R. s . Ko . 1929, 
the Board ot i'Puate&s ot an incorporated town Ol" village 
haa the power to paaa b;r-laa and ordinances to regu­
late and pPOh1b1t the sale or g iving awa7 ot 1ntox1eat1ng 
llquora, and that the power to 11eenae auch occt~pat1on 
is a neeeasarr incident to the power to regulate and pro­
hibit . 

APPROVED a 

lot KcffftRitli 
Attorne7 Gene~al 

lOHB w. HOFFIIAK, Jr. 
As,a iat•nt At to:rne7 General 

JWlhFE 


