QUO WARRANTO:
OFFICERS: Cities of the Fourth Class.

FLLED‘

vebruary 87, 1074

donorable dorrie *, Ostorm
rosae.ting /ttorney
sholbyvilla, #!ssouri

ear .re. Osborns

70 acknowledge reeelipt of your letter deted
obruary , 1634 as ‘ollowes

"ine other dey when 1 saw you In Jefe
ferson Clty, it ves uy intont'on teo
talk wikh you about the subject matter
of tile letter, but roelizing how btuey
you were, i did not at thaet time cere
to Lothey yous Bﬁ'”ﬂl'. I talked with
your asslistant, .r., Folend,

Clarence 1z e 4th clase eity, For some
time the eltizens thereof have had several
eloections on water worke, The rosultes of
the lest slection showse that the negose
sary twoethirde voted im favor of the
prozrame Soon thoreaftorwards e
regtralning war grented by Judge Irein to
prohiblt the issuance of the bonde, The
order wae d'ssolved a féw daye ago owing
to the fallure of petitionsrs to post

& bond,

low complaint has been made to thie
offlee that the Layor and sovoral meme
bere of the board have never taken a
statutory oath ote, 4nd 1 Lave toen
acked to fille .uo Yarrento proeesdings
to ocuet them,

ur, fondlin, attorney of len-ibal, is
sonding the date necessary to !nform
you of the feets Iin tho matter. 1 wish
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1.

applying to

you woul. glve me your department's
opinion es to whether the mayor and
coerd members can be ousted on these
groum..

if you rule that quo carranto will
ouest them, willl your departmuent
nendle the matter,"

Seetion 6970 Revised Statutes ilssouri 1029,
cities of the fourth class, reads as followses

".very offlecer of the city and his essiste
ente, snd every alderman, before entering
upon the duties of hls office, shall teke
and eubscribe to ar oath or affirmation
before some court of record in the county,
or justice oif the poace in the township

or the city clerk, that he possesses nlf
the qualliications prescribed for .is ofe
fice by lawj; that he will support the
Constitution of the United ftates and of
the state of alssourl, the provisions

of all laws of thils state affecting cities
of thils clase, and the ordinences of the
city, end falthfully demean himself wi:ile
In office; which official ocath or affirma-
tion shall be flled with the eity clerk,
wvery offlcer of the corporation, whem
required by lew or ordinance, shall, within
fifteen dayes after iis appointment or
election, and before ontering upon the dis=
charge of the dutles of his office, zive
bond to the city in such sum and with such
suretlios as may be designated by ordinance,
conditioned upon the raithful performence
ol his duty,and that he will pay over all
moneys delonging to the city,as provided by
law,thet may come into his hands., If any
person elected or appointed to any office
shall fall to take and subseribe such ocath
or effirmation, or to ive bond as herein
required, his office shall be deemed
vacant. ‘or any treach of condition of
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any such bond, sult may be instituted
thereon vy the e¢ity, or by any person
in the name of the city to the use of
such person,”

In the case of .dwards v, Kirkwood 162 io., Appe
576, tiie court had under consideration the validity of the
acts o the eity attorney of the City of Kirkwood who had
falled to take and subscribe an oath of office, The court
at page 582 of the opinion =ailds

"Admitting that he had not duly qualie
fied by taking the oath of office,

beyond gquestion there was evidence in

the case from which the trial court had

e right to draw the inference that
plaintiff was de facto e¢ity attorney of
the clty of Kirkwood at the time of
entering Iinto this contract and covering
the period of the performance of the
services for which he sued, It 18 true
that sectlon 9323 ,Revised Statutes 19009,
provides that i1f any person elected or
appointed to any office shall fall teo
take and subseribe the ocath of office,
his office shall be deenred vacant, But
we have alwaye reco nized in tnis state
that we may have officers de facto as
well as de jure, (State v,Douglass, 50
o, 5933 “ilson v, Kimmel, 109 lo.ito,
leCe264,19 S, VW, 24& County of Ralls v,
Doughll.105 U. S. 38,1. Ce 7”.’ ln
itate ex rel,.,lLemon v, voard of Equaliza=-
tion of Suchanan Coumnty, 108 io, 235, l.ce.
241, 18 8, 4, 782, 1t 18 held that although
the law requires an oath of office to be
teken, it 1s not indispensable; it 18 a
mere ineident of the office, constituting
no part of the office itself,"

In Simpeson v. HcGonegal 52 Mo, App. 540, the
Kansee City Court of Appeals at page 545 of the opinion

definsd a de facto ofricer in the following languagey =

"The definitlon of an eminent English
judge 18 often repeated in the books:
'in officer de facto 1s no other than
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he who has the reputation of being
such, and yet is not & good officer in
point of law.' Or, as more fully put
by BUTLER, C. J.,in perhaps the ablest
opinion on the su' jeet in thls country:
'An officer de facto is one whoss acts,
though not those of a lawful officer,
the law, upon principles of policy and
Justice, will hold valld so far as t&;{
involve the Interests of the putlie
third persons,' State v, Carroll, 38
Conn, 449,"

In the case of ttate v, Dierberger 90 ido. 369,
the question considered was as to the validity orf the acts
of & deputy constable who had failed to execute the oath
of office. The court at psge 374 of the opinion sailds

"Clearly the deputy comstable is an
officer under the authority of the
state, ko should take the oath,and
until he does so, he is not an officer
de jurej and the further question ls,
was he an officer de facto."

Ard agein on page 37562

"The appointment made and constituted
him a deputy; and though he failed teo
take the oath he was an officer de
facto."

The holding as to officers being officers de
facto proceeds upon the theory of protecting the interests
of the pubtlic so far as the asets of those are concerned who
have assumed to discharge the duties of an office and upon
which assumption the pu: lic has relied,

Section 1618 hevised Statutes Wissouri 1529, under
the ti~le of wuo Varranto, provides in parts:

"In case any porson shall usurp,intrude
into or unlaewfully hold or execute any
oifice or francilse, the attorneyegeneral
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of the state,or any circult or
prosecuting attorney of the county

In which the action 1s commenced,
shall exihiiit to the circult court,

or other count having concurrent
jurisdiction therewith in civil cases,
an information in the nature of a quo
warranto,at the relation of any perlon
desiring to prosecute the same# # % #,"

2
) It is true that 1n the case of State ex prel
Attorney General v, Steers 44 io, 2283, 1t is held that:

"A person derives his title to an office
by his clection, and not by his commis-
slon#® & #,

Similar statements are made in subsequent decisions
of the -uprcme Court af this state but such a holding is not
inconsistent with Seection 6870, above quoted, because it 1s
there provided that 1f any person slected or appointed to any

office shall fall to teke and subseribe such ocath or affirmae
tion his office shall be deemed veeant, thus assuming that the
porson elected acquired title to the office by an election
but that the office thereafter became vacant because of the
fallure of the person elected to perform certain statutory
requirements,

3.

The caee of ftate ex inf, :111s v, Dre Le le
Ferguson, number 32,395, decided by the ‘upreme Court, and
not yet reported, was an action to oust the Mayor of the
City of konmett, iissouri, a city of the third class for an
alleged viclation of 330&10& 18 of Article XIV of the
Constitut’'on of the State of idlssouri, and i1t was there held
that the kayor of the City of donett was a publiec officer,
the eourt saying,

"The first question ist Is the mayor
of a elty of the third cless a publie
officer? The answer must be Ion.
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fhe same rule would neceesarily epply to the
elective offices of a city of the fourth class,

4.

teetion 1618, supra, gives to the prosecuting
attorney the seme nuthor{ty to institute actions in quo
warrunto as 1t gives the attorney general, The right of
prosecuting attorno{l to institute a quo warranto proceed=-
ing 1s expressly held in State ex inf, Norman v, =:1ll1ls 325
lo. 154,

CONCLUSIOR

From the foregoing, we are of the opinion that
the oifices of the mayor and members of the hoard of aldermen
of the City of Clarence, ilssouri, who have falled to take
and subscribe, respectively, the oath of office as provided
in foetlon S970 Revised Stnzutos dissourl 1929, are vacant
and a proceeding in quo warranto instituted by the prosecute
ing attorney of Shelby County will lie to oust such persons
from exercising the privileges and powers of such offices.

Should 1t appear that the persons above
referred to were elected to suceceed theomselves, and if 1t
should appear that they had after such prior eiootian
taken end subseribed the cath of offiece, then a different
situation might arise, In other wordes a question themn
would be presented as to whether or not such psrsons
would not be entitled to hold thelir respeetive offices under
a prior election until their successors were duly elected
and qualified.

Very truly yours,

GILBERT LAMB
Assiestant Attorney General,

APPROVLEDS

TOY MeKITTRICK
Attorney General.

GLsLC




