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tlonorebl o ~orrie ~. Oebor.D 
r os'3e· .. t 1ng t t t.Ol"'lSJ 

;ihol t;y~ t ll(! • ..! ' asourl 

no aoknovledge recet pt ot your letter datod 
;· obi'Uory "• 1934 as ( ollowsa 

n1 ho otber ®7 when 1 aaw you ln Je£• 
fer on City, tt ~as ~y lotoot ' OD to 
talk wSQ JOU about tbe aubJeot aat tel' 
ot t hltt l e tter 1 but r oalls lng bow b.l~J 
you wtlro. i ct1G not at t hat ttmG care 
t o i)otilor J'OU• Dowewer • I talked w1 th 
,our aeo1atant. ~r. l olead, 

Clar nco to o 4th claae ol t y. For eo• 
tlmo t ho cltlE ns thereof hawe ba4 aeveral 
eloot1one on water worke. Tbe roaulta ot 
tho lest oleotton a-howe ~ hat the neooe• 
eary two-tt.lrd.s voted 1ft favor or t be 
pro· Soca ~orea:ttsrwarde a t empoftey 
roetra!n .ne &M ntocl by Judge t -ratn to 
prohtblt tbo tasuanae of t he bond • Ibe 
order • ao d' $eo1Yo4 a rew <lays ogo owtng 
to th$ tatlure ot petlt1CDera to post 
• bond. 

t•o" compla1Dt htl8 boen mocle to t b 1a 
otftee that the ·a:ror an4 a • oral ... 
bere or t ho board have never taken a 
statutory oath ote . J.rnt 1 llavo toeD 
aekod to t1le uo ,arronto procesdtnga 
to ouet tbom. 

~. Kendltn . attorney of ~~lbal , te 
nondtng tho aata noceaaary t o t nrorm 
you o f t he f aote 1n tho metter . 1 wteb 
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1. 

you w0ul . gi ve me your department 's 
opinion an to whether the ~ayor an4 
ooard ncmbora can bo ousted on thaae 
groums. 

l l you rule that "'uo ,,arranto w111 
ouat them, will your dopartnent 
nandle the matter. " 

&ection 6970 Revised Statutes isaourl 1929• 
applying to oitiea or the fou rth class, reads as f ollows a 

" vvery o1'flcer of the city and bia ·aaaist• 
ante, a nd eYery alderman , before entering 
upon the duti es of his ot f 1ce, shall take 
and • ubecribe to ar. oath or affirmation 
bef :-Jre eom.B court of record in tho countr. 
or ju t ice of the paace i n t he town•h!rr 
or t he city clerk, that bo pooaeaaea 
the qual1 i iCat1ona pr escribed f or .1la or• 
floe by lawJ that he will support the 
Constitution of the Uni ted t tatea and ot 
the sta t e of ~tsoour1, the prov1a1ona 
or all laws of t 111s a t ate af.fecting cl ti e a 
of t hi s class, a nd t he ord1nancoe of the 
city, D.nd tal thtully domaan hbaael f wl•ile 
1n office s which official oath or affi~­
t1on shall be f 1l od with t he city clerk. 
~very officer of t he corporation, whaD 
r equired by low or ordinance , shall , within 
f ifteen days after tlia a ppointaont or 
election, and before ontering upon t he die­
c harge of the duties o.f hi e otf1ee, g1Ye 
bond to the city in ouch sum and with euch 
s ~.o ret1e e ao may be de 1gnated by ord1n8J1Ce, 
conditioned upon the f aithful portor..ance 
0 1 hie duty , and that he will pay ov r aU 
monoya hlong1ng to the c i ty,ae provided. by 
law,tbat may come into hie banda . It &n7 
person e l ected or appointed to aQJ ot.f1oe 
ahsll f ail t o t~ke and subscribe such oath 
or affirmation, or to ·ive bond as herein 
required, hie of fice ahall be deem~ 
vacant • .ttor any breach or eond1 t1on or 
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any such bond, ault ·••J be 1net1tuted 
thoreon by the city, or b)' any peraon 
tn the namo of the ei t y to the uee o~ 
such person." 

In t be ease of ....d-rd• v. Kirkwood 162 o. A.pp . 
576 , tl~ court had under consideration the val1d1t~ of the 
acta of tha etty attorney ot the Ci ty 'ot X!rkwood who had 
tai l ed t o take and aubacr1be an oath of off ice. The court 
at pa ge 582 or the opinion satda 

"Admitting t hat he bad not duly qual!• 
tied by taking the oath ot otttce, 
beyond queat1on there was evidence in 
the case fro. which the trial court ha4 
a right to draw the inference that 
pla1ntl tt wae de tacto city attomey ~ 
t he c 1 t y or lt1rkwood at tho t1mo o~ 
entering into this cODtract and ooverlng 
the peri od of the pertorll&lloe ot the 
eervieea tor which he aued. It 1e true 
that aeotion V32!.Bev1eed Statu tea 1900, 
provtdos ~t it ·~ person elected or 
appotnt&d to any ottlce shall tall to 
take and aubecr1 be the oath of ottlc•• 
hla otttce shall be dee':l!Od vacant. &t 
we have always roco ntzed 1n ·th1a atate 
that we m&J bave otflcera de tacto aa 
well aa de jure. (State v. Douglaaa , 50 
lAo. 6S}3J ~:1laon v. Ktamel, 1<>9 Jlo.860, · 
l.c.26,,19 s. • 24J Count~ or Ralls Ye 
Douglaaa,lOS u. s. 728,1. c. 780.) lD 
State ex rel.Lemon v. tiOard of Bqual 1za­
t1on of tsuehanan County, 108 :.•o• 2:55• l.c. 
2•1• 18 s . ~ . 782, it ie held that although 
t he law require• an oatb or ottloe to be 
taken it 1a not lndlapenaableJ 1t 1a a 
mer• Incident ot the office • eonatl t u t1Dg 
no part of t he ottlce 1teelr.w 

In St~aon v. Gonegal 52 Mo. App . 540, the 
Kanaae City Court ot Appeala at page &45 of the op1n1on 
defi ned a de faoto oft loer ln the tollowlng langQageJ ' 

"1.'he 4e1'1nltlon o£ an eminent E~l18h 
Judge 18 often repeated in the bookaa 
'An otf leer de facto 1e no other than 
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he who bas the reputation of being 
euch, and yet 1a not a good oft1oer in 
point of law.• Or, aa more full7 put 
by BtTL~R , c . J .,in perbape tbe ableat 
opinion on tbe au t'Jeot in th1a ooUBtl"Jt 
' An of ficer de facto is one whose acta, 
though not those of a lawtul otrtoer, 
t he law, upon principle• ot policy and 
jus tice, will hold vali d eo tar ae theJ 
1nvolvo t he l ntereata of tbe putlic aDd 
third persona.' State v. Carroll , 38 
Conn. 449." 

In the caee of State v. Dl er berger 90 ao. 369, 
t he question eonaldered was as t o tbe val1d1ty o f the acta 
ot a deputy constable who had tailed to ezeoute the oath 
of office. The court at page 374 of the opinion aaldt 

" Clearly the deputy COD&table 1a 8ll 
officer UDder the autborit.J of ~• 
stat e . Ho ahould take the oatb•8D4 
until he doea eo, he ia not an o1'tloer 
!!!. JhJ and the further queation i a• 
wae e an officer de facto . " 

And again on page 875a 

"The a ppointmont made and conat1 tute4 
h im a deputJJ and though he tailed to 
take the oath he was an orf icer de 
facto." 

The holding aa to oftlcera betng orticera de 
f acto proceeds upon t he tb&ory ot protecting the tntereata 
of t he public so tar ae the acta ot thoae are concerned who 
have aaaumod to discharge tho dutie s ot an otrice an4 upon 
which aaaumpt1on tho pu~)llc baa relied. 

~eotion 1618 hev1eea Statutes t seour1 1929 , under 
t ho t1 -: l e of ~uo \~art'anto, provide~ in part a 

"In case any pe rson eball ueurp,lntrude 
into or unl awf ully hold or execute any 
of fice or franehl ae, t he attornoy-general 
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2. 

of the atate ,or a ny circui t or 
prosecuting at t orne1 of the count7 
in which the action is com'llenoed1 
shall exh1 l lt to the circuit court, 
or otbor count having cozacurrent 
jur1ed1ct1on therewith ln c1Y11 caaea, 
an 1nforma tl CD in the nature ot a quo 
warranto,at the relat1on ot an7 peraon 
desiring to prosecute the aameo w * *•" 

It la true that 1D the caao ot State ox rel 
At t orney General v . Steere •• ololO . 22~, lt is held that a 

"A peraon derlvea h1a title to an ottlce 
by h1a electioa, and not by hla cC8111a­
a:t.on4$> ~~ *•" 

S1m1lar atatementa are made 111 aubaequent decialona 
of the ~upreme Court tt ~1la atate but auch a holding la not 
1ncona1atent with Soot1on 6970, above quot ed, beoauae it ia 
there provided that it any peraon eleoted or a ppointed to anr 
otflce shall tall to take aDd aubacrtbe auch oath or attir.a• 
t1on hla oft'ice shall be deeJIIBd vaoant , thua aasumlng tbat the 
pore on elected aoqu1re4 tl tle to the or ttoe bJ an el ection 
but that the oftlce tbereatter became vaoant beoauae ot t1» 
failure or the person elected to pertor.m certatD atatutor,J 
r equire..n ta. 

s. 
The case of ~ tate ex tnr . ~llla v. Dr. L. H. 

Ferguacn, nuaber 321S96, decided by the Supreae Court, and 
not yet reported, waa an aotiOil to ouat the 11&7or ot tt. 
City ot nett, lllaaourt , a city ot tM third claaa tor &D 
alleged violation of SectlOD 13 ot Article XIV of the 
Oonat1tut·on of the State of 1aaour1, &D4 it waa tblre held 
t hat the ayor of the C1q of onett waa a pub~1c ott1oer• 
t he cour t aay1Dg1 

"The t'lrat queatlon 1a t Ia the mayor 
of a clty ot the third claaa a public 
officer? The anawer muat be Yea.• 
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rbe same rule woul d neceaear1ly appl y to tbe 
elective offl eee or a elty or the fourth cla••• 

4. 
Section 1618, supra, givea to tba proeecutlng 

at t orney the same authority to 1nRt1tute aotiODa 1n quo 
warrwto ae 1t g1•e• the attorne7 general. The right ot 
prosecuting attorneys to 1nat1tute a quo warranto proceed• 
1ng ls expreealy held tD State ex inr. l or.an •· ~llie 325 
114.o. 154. 

COIC.LUSIOI 

Froa the foregoing, we are of the opinion that 
t he of f lcea of tbe -yor aDCl ullbere of tb& l»arcl ot aldermen 
of t he City of Clarence, .J1aaour1, wbo have f ailed to take 
and aubacr1be, reepect1•e1y, the oath ot ot1'ioe ae p rovlde4 
in ~~tion a;70 Re•leed Statutea Miaaour1 192e, are vacant 
and a proceeding in quo warraD•o 1Datltute4 b.J tbe proaeout• 
i ng attorney of ShelbJ Count7 will lie to ouat 8Uch persona 
f rom exercising t he p rlvilegoe and powera ot aucb oft1cee. 

Should lt appear that the per sona abo•• 
r eferred t o were elected to auceeed thomaelvea1 and 11' l t 
ahould appear that the7 had after such prior e~eot10D 
taken and eubacrlbed the oath ot ot1'1oe, then a different 
situati on might arlee. In other worda a queation then 
would be preeented ae to whethor or not auch persona 
would not be entitl ed to bold their r oepeot1ve oftloee under 
a prior election until •betr auoceeaore were duly elected 
and qual1f1ed. 

APPRO ~D t 

HOY LKIT!RfCf 
Attorney General . 

elL & i.C 

0 lLSEBT LAMB 
Aaeiatant Attorney GeMral.· 


