
IN!BftiTANC& TAX: 

LlPB BS'l'A'l'E I 

Lite Estate ot tl1d.ow and l'GJUinC1eJ- ahould be 
taxed aceorcUna to proV"talcne ot see. 595, Rs.> 
1929. aD4 tu eould be at h!abeat rate po-uible 
under pl'Ov1a1ona or Inbel"itanoe 'rax Law ot Jlo. 

-
Ausuat 29. 1934 FILED 

,(,Ct; 0 
\ Bcno.rable lU.cbard. R. lfa.q, 

State 'l'J:l a.aurez-, l 
·~ .. 4~ I 

Jetteraon Cit71 1Uaaour1 -

Thia departeent 1• 1n l'ltee1pt or )'Our COIIIIIW11cat1on ot 
Auguat 23 w:ttb l"et'erence to the E•tate ot W1lhelll Scheer. de­
cea.eed. 

It appeare that tNt d.eceuect b7 1111 l•tt to h11 Wido-w 
b1a ent1re eatate tt rol" anc1 ~ ber natural Ute..._ With 
tull powe-r and ript tol' her to uH aJV an4 all or 1a7 J>et'SOnal 
prope~ fer her auppol't a:n4 Uin~c •• n SubJect to thU lite 
estate 1n b1a wi~•. the reutndft' •a• 4eviae<1 to OM Arthur 
Jrorpnetem,. The ptteoiae queetton 1nvolV1l4 here, raised 1n 
your COIIIJ.1nicat1on1 ia aa tollowaa 

tollowaa 

"Bow can the total in~at ot the 
w14ow be tS,aure4 1n view ol the power 
and r1Sht abe baa to uM an4 dapc" ot 
the penQftal propct7? How can the int­
erest ot ArthUr Jllorpnat$rn be ~d 
under tbe tablea u JOU cannot .know wbat 
h1a ace will be When hia lite 1nteroet 
atarta?" · 

Seot1on 596, R .. s. Jll). 1929 prov1dee 1n part aa 
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~oh tax lib !llpoiH aball be 4ue and 
p.,.able torth'ld.th ~#:tbl executott. 
a4w2n1at.J.9&tor1 or tru•tee out ot the 
property tn.naterrecta • • • • • 
llatat.e 1n upectanC}'I llb1cb an con-
tinpnt or ~teaail>le an4 1n which 
proeeedinp tor tM 4iltera'ln&t1on ot 
the tu: b&Ye not ~ taken or Wbere 
the taxation tbeNO.t bU been held 1n 
abe7ance, ahal.l be appr&1M4 at their 
tull, und1111n1~ nlue .-n tbe 
per80na ent1 tl*' Uaereto aball. ~ into 
the Mneric1&1 en.1~t or po ... •aton 
tbareot' • w1 thou~ diidnut1on tor or on 
account ot U17 Valuation tberetotore 
ude ot the papt1cul.&r eatat. tor 
purpo•• o~ taxation. upon Which A14 
eatatea 1n e~ctanq ~ bave been 
11111t.d •••• 

The Mct1orua o~ the atatutea !wNtofo-re quoted are ull1l&r 
to tboM proviaS.ona ot tbe to~ Mew York •tute. !be C~urt 
or App4tala ot the State ot New t'ot1c 1n tbt caa ot lllltter ot 
Zborowaki, 213 Jf. Y. 109, in pa.aairJs upon thl• atatute, aaid ( 1. c. 
116) a 



'. 
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1n a clua taxable at the lowat rate, 
it 1a ~- dut7 ot tbJ.a court to five ettect 
to tbe statute u it 1a written. 

In tbe oue ot In Re Blun'• Batate. 160 N.Y. SUp. 731., 
the C~ apeo1t1call.7 IIPJtrGved the Zborowak1 C&M, aupra, ancl 
1&14 (l.C. 733) I 

uUndeP the Mventh ol&UM ot decedent' • 
will tbft executore are pven tbe powr 
to pq out a pOrtion ot tBe principal 
ot tM trwlt fund to da .. tleftt'• aon it 
be •hou14 dea1re to UM 1 t tor buaineea 
purpoMa. Tl\1a !a undoubtecllJ' a powr 
to invade tbe pr1no1»&].. !be appel1anta 
conteftcl tb.at un&r th. law 1 aa laid dowa 
1n tbe lll.tter o~ OrantielcS, 19 Xt•o• Rep. 31•, l4o lf. Y. Supp, 922, Jl'atter ot 81Jn, 
16o 11. 1'. Supp. 730~ and JIJltt.r ot 
8pieplbe~, 16o w. Y. Supp. 730, tbia 
portion ot tbe eatat., owins to the taot 
that tl» powr or invaaion 1a ONated, 
aboulct be .uapende4 tor taxation. I do 
not aaree with this eontentJ.on. An exaa-
1n&t1on or the 1u• two ~t10Dtd caaea 
a.bowa that tbeJ were baNd upon tbe deola• 
ion 1n tM Matter ot Grant1e141 ..,1"&. 
'fbia cue wa• 4ec.ided prior to tbe &tc1a1on 
o~ tM Court ot Awfeala 1n tlMt Jlatw.- or 
Zlllllti'O'Wak1~ 213 N.- ~4 109, 1C17 H. B. "· '1'be 
tbeo17 or law aa 1&14 4own in that oau 
conuquent17 wa.a not applied 1n tbe d1a­
poa1t1on ot the aa14 cue•. I th1nlt there­
ros-e, that 1n tM oaa uncle~ dla~non 
tbe Jtatter or Zborowald covema, and tbat 
tbe Aid ~r 1a preMnt17 taxable." 

'I'M aboft decJ.&lou or tbe Mew York Cou.rta ue apec1t1-
call.J' approved lJ7 tbt &\Qt..- Court ot Jllaaour1 1n tbe cue ot 
State Treuurell v. 'rrwlt ColllpaJv. 293 Jlo. S'f5. 

CO!!CfJlSX9Jf 

t'berete»re, 1n view ot the toft&Oins, 1 t ta the op1n1on o~ 
this ~t tbat the Ute eatate or tbe wtcloW and tbe r•aa1nde&­
ab.ould he taud aoooJ'dins to tlW prov1a1oM ot Seo. 595 * R. 8. llo. 
1929. 'rbe tax illpoited ebould be at ~ h1C)Wat rat. Wldob, on tba 
-.zuapenins or art7 ot tbe cont.J.npnciea or oond1t1ona, woul4 be poa•ible 
under the prov1a1ona o~ tbe Inheritance Tax tax ot the State or 111a~ur1, 
and the tax • bpoM4 M!Oul4 be du. and papble tortlM1tb bJ' tbe ex­
ecutor# a4111ni•tntor or trwatee out or t.M p~m tranaterNCt. 

Re~tpeottull.7 auias.ttedl 

JOBM W. JI)J'ftWI., Jr. 
Aaasat.ant Attornt7 O..ral 


