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BAN~§ & BAIIKIKG: National banks loc.at~d in J41saouri may pledg!.,. .their 

assets to secure state deposita. 

1:1.arch 6 , 1934 . 

son. n1chal'd R. Nac7 
s t ate Treasurer 
Jeff erson City, JU asoUJ"i 

Dear .ttr-. lfae y : 

' e are ~ receipt of your letter of February 9 th, 
1934, with reque st for an op1n1on, wn1ch letter of r equest 
is as f ollows : 

"Recently the United States Supreme Court 
held that National Ba rlka have no a ut hor­
J. ty t o pledge aeouritiea to guarant ee 
deposits of public tunda. The ruling 
was tnade on ap .:eal brought b7 the City ot 
Marion, Illinois vs t h e Receiver of the 
City National Bank in Herrin , lll1no1a • 

. '.111 JOU plea se advise thia oft~ice, 
officiall7, whether the above decialon 
of the ~upreme Court of the United Statoa 
invalidates Section. 6153 and Amendment• 
t hereto, of the National Banking Acta, aa 
amende4 in 19~0? 

The opinion that I apec1f1oally requeat 1a 
whether or not t he Rational Banks in the 
State of ~1 s sour1 are permitted to deposi t 
with the St ate rrea surer their securities 
t o guarantee t he deposits of the State 
Trea surer h~ld by the respective •at1onal 
Banke . " 



Bon. .!char d 11 . lac7 -2- t. a.rch 6,. 1934. 

Your lett er wi t h request for an opinion is based on 
the 1nterpretat10''l to be g iTen to the caae of City of Marion, 
Ill inois, v. eeden et al., decided FebruarJ 5th, 193•, b7 
the supreme Court ot the tJn1 ted Sta tea and reported in the 
Supreme Co urt Heporter, Veil. 64, p. 421, and the application 
it may have t o the M1saour 1 atatutea as to whether or not the 
National bank s within the state of Uasour1 are permit t ed \o 
pledge their assets and aecur1t1es t o the State Treaaurer to 
aeeure t he deposits ot the ~tate Trea.urer in tae respective 
lfa tional bank a. 

Briefly, the facta in tbe above case are aa followsa 
carroll was the Treasurer of t he Ci~ of Marion, I l linois, and 
a s S•,Ch Treasurer w:1s requir ed b7 t he Illinois atatutt<t s to 
give bond to the Cit7. The Fidelit7 and C aualty Company became 
surety under hi s bond under an agreement that Carroll, i n turn, 
woul d deposit the public monel & ot the City or Marion i n the 
Ci~y National BaDk of Berr1n, I ll1no1a, and that the bank would 
give satisfactory collateral secur1\J for the rep&Jment of hia 
de posita of the public moaeya. The City Hation&l Bank of Herrin 
agreed to thia and thereafter it delivered to the Continental 
ll, 1no1a National Bank and Trust Company ot Chioa~o, a s e scrow 
agent, negotiable bonds of t he par walue of 2~*000, under an 
agreement so t o secure the c1 ty ' s d.eposi t. The F1del1 ty C.ompan7 
executed Carroll 's of f ici al bond and he depoa1ted t he c i ty•• 
xoneys in t he Herrin Bank in a ccordance with the agreement. 
The Herrin Ban~ t hereafter became i nsolvent and a receiver wa a 
appointed. The Receiver, Ben sneeden* brought auit i n the 
t-'ederal Court against the C1t;y , ita Treasurer, tb.e Surety, and 
t he e aerow agent, setting forth and p~71ng in hi s petition 
that t he pl edge ot t he aecuritiea be deolared ultra virea and 
void , and that t ho bonds be deliver ed to him a s Receiver. Th1a 
ease ulti mately reached the united Statea ~upreme Court as tbe 
case ot Ci t y of r1on, Ill., v. sneeden, et al, supra. 

I. 

The Act of June 26, 1980, R. s. 5163 U. s.: 
"The Act ot June 25, 1930, c. 604* 46 

Stat. 809 (12 USCA Sec. aO), amend s 
s ec tion 46 of t he National Bank ct o~ 
1864 by adding thereto the ~ollow1ng: 



-~-

'Any association may, upon the deposit 
with it of public money or a State or an7 
pol l tlcal aubcl1Yiaion thereof • giYe aeourit"J 
tor the are-keep1Dg and prompt p-., ... t of 
the money eo deposited, of the ..... ldJUl 
ae 1a a uthorized lrJ the law of the State 
i n wh ich nob aaaoei.ation 1• looatecl 1D tbe 
case of other bankillg 1Dat1tut1on.e in the 
state., .. 

The queation deo1de4 b7 tbia eaae ia atate4 in the 
Court opinion, page •21, aa tollowaa 

•The oont•oll1Dgcpeat1on ia whether Illinola 
has conferred upon ~ organised UDder 
ita laws power to pledge aeaeta aa .. ourit7 
tor depo.aita or publle moneya of political 
aubd1Yia1ona ot the atate." 

And, J uatice Brandeis, who wrote the opinion i n this oaae, aid: 

8 For the r easons stated in 7ezaa ~ Pacific 
Railwa1 Co. •· ~ottortt, 290 u. s. , 
64 s . ct. 416, 78 ~· • , deoi~ 
t h1 a da7, we are ot opi nion that the ~ ~ t 
ot 1866 d14 not confer the po .. r to 
pledge aaaeta to secure aD7 public depoa1te 
except t hose made UDder aeotion •• by the 
Seoretar, of the ~rea811PJ ot the tJn1 ted. 
Statea. !be power conferred bJ each later 
act, except that ot 19:50, was 11aitecl to aeour-
1.ng apecitio federal tUDda. A national bank 
could not lega l lJ pledge aaaeta to aecure 
tunda or a state, or of a political nlt­
d1Y1aioo t hereof, prior to the 1~ao amen4-
mentJ a nd aiBce thea it can 4o eo lepll7 
onl7 1~ it ia located in a atat. in Which 
eta te bank a are eo au thorise4. In eome 
eta tea na tlonal banks had, prior to tM 
1930 a . ndment, frequentlr pledged aaaeta 
t o aecure public depoa1ta ot the state o• 
of a political aub41Yie1on thereofJ comptrol• 
lera ot the OUJTenoy knew tbat this wae 
being done: and they aaaumecl that the banb 
had t ' e po .. r ao to do. But the aaft!llption 
wae erroneou.a. The contention that auoh 
power ie generally neoeaaary 1n the buaineas 
ot depoait banking baa not been auata1De4. • 



flon. Richard R. RaoJ rch 6, 193f~ 

It wi l l be aeen that. under the authority of the 
amena~ent of June 26• 19~, s~own at section 90 . Title 12. 
under •aanka and Bank1ng0 i n Cumulative ~upplement, USC~, 
Vol. 12, page ~' R. s . 5163• national banks may l egally pledge 
a ssets to .. cure ~unds of state or political lubdiviaiona oal' 
if located 1n a state in which atate banks aro ao authorize 
to pled~e t hei r aaaeta to ••cur• public de poait. 

II. 

The queat1on which you aak i s whetber or not national 
bank~ in the state of M.1 aouri are peral tted to deposit wiUl 
the state Treasurer ita aeouri t iea to gu&P&Dtee the depoaita 
of the State Treawrer ot atate t'unda deposited with national 
banks. 

~ection 16• A.rtlcle x. of' the Missouri Constituti oJn 
prov1<..ea that state tunda may be deposited 1n selec t ed depoai­
tariea with aat1afactary aecur1ty tor the repayment thereof; 
which secti on is aa tollowa: 

"All moneys now. or at a~ time herearter• 
in the State treaaurJ. belonging to tbe 
Stat e, ahall, immediately on reoeipt there­
o~. be deoosited b7 the Treaaurer t o the 
credit of t he State f or the benefit o~ the 
funds t o which they r espectively belong. 
in auch bank or banks aa he m&J• f r om time 
to time. with t he aoproyal or the Go•ernor 
and Attorney- General , select, the laid bank 
or banks giving aeourity, satla~actory to 
t he Governor and Abtorney-Oeneral. tor the 
sat'e-keepi ng and p&Jment or aucb depoa1t, 
when demanded bJ the State Tre aurer on 
ia check--euch bank t o pay a bonua tor the 

uae ot' auch deposita not leaa than the bonua 
paid b7 other bank a tor aillilar depoai taJ· 
and the aame. toaether with auoh 1ntere at 
aDd prot1 ta aa may accrue thereOil. ahall be 
diaburaed b7 said Treasurer tor the purpoaea 
of t he .:>tate, according to 1•• upon warrant• 
drawn bJ the s tate Auditor • and not otherwise. • 



Hon. Hicbard R. lac7 -ti- arch 6, 18M. 

Tb deooaitoey l a w, wl t h rogard to sta te moneys, is 
fo und in ·r t i c'le 2, Chapter 72 , h . • o. 1929, and LAWS of 
19~1 , at pa0 e 378. This article provides a complete and separate 
ache:ne tor t he sate-6uard1ng and protecti on of sta t e moneya. 

section ll465,of aaid article and chapte~ provides that 
t he :>t a te ·rreaeurer ahal ! deposit all state moneys in such banka 
aa he shall select, with t he approval of the Governor and the 
At ~orney -General, the ~ka or banking 1natitutiona giviag 
aa ti atac tory aecurip for the sate-keeping and pa-yment of auoh 
de ' oa1 s upon diman~y the State Trea.ure•• 

Section 11486 provides the manner ot soliciti ng ot bida 
and the di viaion ot atate moneya into ei&bt7 equal parts. 

Section 11467 provdes t or the pa~t ot interest on tbe 
de · oaite b7 tbe·depoa1tor1ea. 

Section 11~8 provides tor the aeour1ng ot ~e bida, how 
r ecoived and opened, and the manner ot the aeleotion of the state 
depoaitorr . 

The neral Assembly in l 87g paaaed the tiret ac t to 
carry out the proy1a1ons of t he Con stitution ot 1876, to-w1 t, 
Sec t i on 16, Ar ticle X, supra. Section 11469, R. s. 1929, aa 
a mended b7 Acta ot 19al, page 378, baa been amended m&nJ t imea 
ai nee i t a original enactment i n 1879, and no"' provides in part 
a a t ol lo ,. a c 

"For the security ot the tunda depoeited b.J 
t he treasurer under t he provi aiona ot 
art iclea 1 and 2 ot t his chapter tbe governor, 
attorney-general and the treaaurer shall 
r equire or said selected and auproved banka 
or banking 1natitutiona giving security tor 
t he sate-keeping ~nd paJment ot aaid deposita 
a bond equal t o at least twent.J•fiYe per cen, . 
ot the amount of the accepted bid or b1da. 
t o be approved b7 the governor and attorne7-
0enera1, and i n addition tbereto bonda or the 

te4 Statea, t he state ot Mia aour1. or ill 
their d1acr•t1on. t he regiatered bon4a ot 
the cit, of ~t. Lou1a or or &D7 other cit-, 
in tb1a state haYing a population ot not ~·•• 
tban two thouaan4. or 1n thei r discretion tbe 



rlon. Richard R. Baoy 

r egistered bonds of any count7 1n thia 
s tate, or in their discreti on tbe re~ia-
tered bonda or any achool diatriet situa t ed 
in an7 cit7, town or vill age 1n tbia ata te. 
or in their diaeretion the approved regia­
tared bonaa or &DJ dra~nage or levee diatrict 
1.n thia atate, or 1n their di.cretion the 
approved regiatered bonde of &aJ apee1al road 
d1atr1ot in thia ata ~e, or iD their diaeretion 
the regiatered atate banda of &QJ atate. or 
1D their diacretion the federal land bank 
bonds, t o an amouut of at leaat equal 1n 
value to the amount of tbo depoelta with auoll 
banke or banking inetltutionaJ wh ich bonda 
ahall be delivered to the atate treaaure?, and 
receipted. tor b7 h1a. and reta1ne4 b7 him in 
the vault• of the atate trea.ur7 or tnia atate, 
or 1D the vaul t• or aucb bank a or aate depvai­
toJ7 a a the governor, at torne7-general and 
treaaurer .. 7 agree uponJ &Dd 1f in &n7 oaae, 
or at any t ime, aueh bonda are not aatiafactQPJ 
aeourit7 to the governor and attorne7-general 
fQr depoaita .. 4e under art1clea 1 and 2 of 
thia chapter, the7 ma7 require auoh add.l tional 
eecur1t7 to be given ae aball be aatiafactoPJ 
to th .. , which aaid bonda or &nJ part thereof, 
may from t ime t o t1mo be w1 tharawn on the written 
consent ot the ~ov~rnor, attorney-0 eneral and 
treaaurer; etc. 

Our state depositori law provides a complete, s eparate 
and adequate ach~me for .. ouri~ · and protecting atate deposita 
bJ the depoaitorJ a1•1n~ a bond equal to at leaat 2&, of the 
a moun t of t he accepted bid, or bide, and in addition thereto 
t he depoa1t With the St a te 1?eaaurer, bJ the b&Dk depoaltoPJ 1 
of certai n dee1gnated aaaeta and aecuritiea or aucb bank. a a 
bei ng acceptable aecurit7, aa aet forth and 4eecribed 1n Section 
ll.f69, 8Upra. 

om the deciaion of the · i ted State a ..:upreme Court 1Jl 
the caae or C1tJ or • arion, Ill . , v . sneeden et al., supra, it 
wil l be aoen that prior to the amendment of 1930, Ac t a of June 
26, 19SO, 12 USCA, seo. 90 (Secti on 6153 R. s . ), c1te4 aboye, 
nationa l bar.le had no authority and ooul4 not legally pledge 



Hon. Richard R. laq March 6. 19M. 

their a esets t o aecure tunda ot a ' atate. or ita political 
subdivi s i ons. and aince then it can do ao legall7 ~~ if it 
is located 1n a atate in which state banks are ao ~orised. 

I t i s our opinion that the State of lli saouri , having 
provided a complete and adequate -.ratem tor t~e pledging ot 
assets and aecurit1ea b.J banks tor depoait ot oubl1e tunda 
•de b7 the state rreaaurer, and it having been the atatuto17 
me thod reco&nized b.J the executive off icers 9f t hi s StaLe 
enacted i n purauance or the ConatltutiOD, Sec . 15 , .L!"t . X, 
aupra, that it comes tr1 thin the JD"rVi c>w of the Act of Juae 
26, 1 30, 12 USCA. see. 90 (Sec . 5163 R. s. ). Therefore, uader 
t he Wiasouri atatutea banka ma7 give aeour1ty tor the aate- kee,ing 
and prompt paJment ot money ao depoa1te4; the national banka 
located 1n M1 aeour1 may do likew1ae and pledge their aaseta to 
secure atate depoaita under the authori t y of the Act of June 26, 
1d30, a s deteJ"IIIinecl bJ the Supreme Court of the United Statea 
in the caae of Cit7 of Marion v . SDeeden, aupra . 

A P 'R vVl D : 

CR .t aEG 

kof iicid'P'l'Rfcl 
Attornq• GeDeral 

Ve1"7 trul y roura• 

CoVBLL R. HEWITT 
Aaaiatant Attorn87•Genera1 . 


