ASSESSOR: 8hould assess land as acreage when plat nullified by
foreclosure of prior Deed of Trust.
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January 17, 1834,

¥
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Mr. Martin L. Neaf
Assessor of G5t.Louls Couuty
Cleyton, Misscurl

Deasr Mr, Neaf:

I acknowledge receipt of your reqguest for am opinion
of this office reading ae foliows:

"gindly let us have opinion by your office as
to how assessment should be made in the follow-
ing case, whether property should be assessed
as lote or acreage.

On March 1, 1931 the Ladue Terrace Realty
Company, & corporation, executed & Deed of
Trust to Edward K. Love Realty Company in the
sum of 350,000,00. On April 22, 1931, the
Ladue Terrace Realty Company executed a plat

of said property and caused same to be filed in
the office of the Recorder of Deedes; saild

plat was approved by the City Clerk of Ladue
Village although the streets were not released
from the Deed of Trust. On June 24, 1831, the
above Company executed an amended plet of said
subdivision and caused same to be filed im the
office of the Recorder of Deede of S5t.Louls
County; said plat was approved by the City
Clerk of Ladue Village although the streets were
not released from the Deed of Trust.

In the execution eand filing of said plats of
said -subdivision the holder of the Deed of ;
Irust did not release the streets from the lien
of sald Deed of Trust mor did he join im any
manuer with said Subdivision.

on Oectober 20, 1933, the holder of notes fore-
closed and caused the property to be sold uader
Deed of Trust. He now recuests that the Assessor
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assese the property as acreage without
having the said plats of the Subdivision
vagated by the County Court.

Trustiog that you may be able to give us
this information at a very esarly date and
thenking you for many past favers, I am®

I.

FORECLOSURE OF DEED OF TRUST
NULLIFIED PLAT.

From your letter 1t is apparent that at the time these plats
were executed and filed, to-wit, in April and June of 1931, the entire
tract of land which was sought to be subdivided was subject to deed of
trust to the Edward X. Love Realty Company. By the overwhelming wéight
of authority in tnies case the foreclosure of this deed of trust cut out
and rendered void the plat filed by the Ladue Terrace Realty Compeny.

The Springfield Court of Appeals in the case of Granite
Bituminous Paving Company vs. Thomss Ward MeManus et 2l. 144 ¥o. A.
583, was confronted with the vd i1dity of a subdivision of a2 traect of
ground in the City of St.Louis, plat of which had been filed subseguent
to the filing of a deed of trust on the property. The deed of trust
was subseguently foreclosed. The plaintiff sought to enforce a tax
bill assessed against the tract of land as a whole and entirely dis-
regzrding the plat which had been flled. As stated by the Court, the
gravamen of the defendant's case w:s that the property had been wromg-
fully assessed as one tract and should have been assessed according to
the plat which had beea filed. The Court stated at page 6C8 as follows:

s » » sprior to said pretended dedication,
about the year 1874, the sald Robert Baker and
his wife had conveyed the legal title of saild
property to one Robert W. Powell, by a deed

of trust duly recorded, thus reserving to thea-
selves only the conditional defeasible right
of redemption. Therefore at the time of said
pretended dedication, the sald Robert ¥W. Powell
was the owner of the legal and fee simple
title, subject to the right of redemption of
the sald paker, =nd nothing more. However
regular sald pretended plat may be with re-
ference to the technical requirements of the
statutes in force in this State at the time
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it was filed, sald Baker was incozpetent
and held no title upon which he could
base & valid decication.® * * * ¢

And held at page 610:

“e = + *Ag the property was sold out in

1878, under & deed of trust antedating the
plat, all interest c.nveyed and the subd-
divisions attempted to be established by

the plat were extinguished and the fee
invested in the purchaser free fherefrom,
ineluding the strip designated on the plat

as 'West avenue.' And, &8s no act has been
performed by the present owner (the pur-
chaser under said deed of trust) wbich would
amount to & dedication of the property either
under the statute or at common law, it must
follow that the officials of the city acted
withintheir authority amnd duty in assessing
it as ecre property.’ * * **

A case upon the same state of facte reached the Supreme Court
and is reported at 344 No. 184, The Supreme Court in affirming the
viewv of the Court of Appeals stated at page 190:

s + + »Jhen Robert Baker filed the plat of

his subdivision, the property was encumbered

by a deed of trust, and the foreclosure under
that deed of trust in 1878, by which urs,
McManus became the owner of the land, nullified
paker's plat and destroyed it forever as a
statutory dedication* * * *»

The St.Louls Court of App:-als held similarly in the case
of Boatmen's Bank vs. Realty Company, 202 Mo. A. 57. At page 70 the
Court stated as foliows:

#s+ ¢ « *Upon this state of facts we hold that
the learned trial court properly held that as

to defendant Clarke there had been no dedication
of the leand in guestion and as to him the pro-
perty nad to be assessed as one entire tract
because the conditional dedication of the
streets and alleys, as had been made by the
filing of the plat of Semple Place b no.ﬁa in
1893, had been wiped out by the foret:®
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of the deed of trust which was existing and
of record agaiast the sald property at the
time such dediceation wes made.* * * **

¥hile these cases arose under the provisions of the ot.Louis
cuarter, particularly Section 14, Article 6, which provides:

“The word 'lot' as used in this section

shall be held tc mesn the lots as shown by
recorded plats of additiocuns or subdivisions,
But if there e no such reported plat or

if the owners of property had disregarded the
lines of lots as platted and has treated

two or more lote cr fractions thereof as one
lot then the whole parcel of ground or lot

80 treated as one shall be regarded as a

lot for the purposes hereof.*

Yet this provision is not materially different from the provision of
Section 9792 R. S§. Wo. 1928, which provides im part ae follows:

“The asgsessor shall value and assess all

the property on the assessor's books sccord-
ing to the true value in money at the time

of the assessment; and all other property
gshall be valued at the cash price of such
property at the time aand place of listing the
same for taxation. Each m oL um and

mmmmw ¥Yalued separately;
wi Lt 13 & sasiion mad Lohs Tn e
or bliock owae ggg person, which are con-

c

tiguous, or whie be solidat
mmmumwiﬂ:
Q

II.

LAND SHOULD BE ASSESSED AS OKE
TRACT.

It appearing conclusively from the foregoing that the
attempted subdivisione of this property is a nullity and that there
has been no valid and ccantinulng dedication of the streets, we now
proceed to the questicon ag to how the property should be assessed.
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In revieving the above cited cases, we find that the assesement of
the tax against the whole tract, disregarding the plat or sub-
division was approved. As herein quoted from the 144th No. A.
cese supra;

“it sust follow that the city ascted with-
fiu their autbority and duty in assessing
it as aore property."*

In Welty's "Law of Assessments” p. 213, we find the follow-
ing statecent:

*"Lands may have been surveyed according to
a plan, and platted, and such plat recorded
as a town plat, but as long as such land
continues to be occupied and used as a
single tract or parcel, and is so treated
by the owner, the whole may be so treated
and assessud,”

Again referring to Section 9783 berein guoted, we emphasi:ze
the fact thet this property must be asgeesed at its true value in
money, whether that greatest value is as bullding sites or agreage.
This vas decided inm the early case df Benoist ve. City of St.Louls,

15 Mo, 668, The facts in the case are stated by Scott, Judge, at
page 871 as follows:

¢ o + *On the 8th of February, 1843

a0t was passed to reduce ianto one, t

several &cts relative to the incorporation

of the city of St.Louie, the 10th section of
whioh (ert.8) provides, that lands withim the
limits of the c¢ity, which have not been laid
off into blocks anc lots, shall not ve assessed
or taxed otuerwise than by the acre as & agriocul-
tural lands, aad shall continue to be so
assessed and taxed till laid off imto blocks
and lots Dy the owncrs thereof respectively.
The actual value of the land was estimated at
#6,000 per acre, but, if used for agricul tural
purposes only, i:s estimated worth was two
hundred dollars per acre. The assesscent was
made on its agtual value of £6,000 per acre,

at the rate of one-sixteenth of one per cemnt,
aocording to the provisions of the act of 1541.
The plaiantiff appealed from the assessment to
the city authorities, in pursuance of the
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the ordinance in relation to appesls, when the
assessment was confirmed, end they then applied

to the Circuit Court for am injunction, when the
procesdings were perpetually enjoined; from which
decree the city of St.Louls appealed.* * * **

The whole issue in that case was whether or not the lots should
be valued &t their value for agricultural purposes or &t their actual
value. The lower Court held that they were to be valued as agricul tural
property. The Supreme Court reversed this holding and ststed at page 872:

#we & & +anall these improvementes, made in part at
the expense of others, continue to enchance the
value of the estates of the land-owners yearly,

and yet, shall not their taxes be increased in
proportion to the enhanced value of their pro-
perty? By the mode of assessment contended for,
while the yearly value of the land ie ineressed,

its value for agricul tural purposes may be dim-
inished. The compensation to land-holders for
including their farms within the limits, is to be
found in the great improvements required by the

act of l84l, and not in the supposed mode of
assessment, as is oclearly shown Dy the guaranty givea,
that their taxzes shall not exceed one-sixteenth

of one per cent. until the improvements are made
while property within the old limits pight be

taxed as high as one-half of one per ceat. The
other Judges concurring, the decree will be reversed,

the injunction dissolved, and the complainant's
bill discisscd.*

CUNCLUSION.

In view of the foregoing authorities, it is the opinion of this
office that it would be proper for this asseasment to be made as a single
tract at i1ts actual value in money, eatirely disrcgarding the subdivisioen
of the tract heretofore filed for the reason that such plat or subdb-

aivision has been rendered nugatory and void by the foreflosure of the
prior deed of trust.

Respectfully submitted,

HARRY G. WALTNER, JR.

APPROVED_ Assistant Attoraey Genmeresl,

Attorney Gencral.
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