TAXATION: REVENUE: -- ASSESSOR HAS THE AUTHORITY TO REQUIRE TAXPAYERS

),

A

TO MAKE AN ITEMIZED LIST OF THE PROPERTY
N sgue

F 73 COVERED BY OLASSES 7, 8, and 9 OF SEQTIO

R, S. MO, 19239; AND ALL PROPERTY MUST BE RETURNED
FOR ASSESSMENT AT ITS TRUE VALUE, AND ANY NOTE
OR INSTRUMENT IS SOLVENT UP TO ITS TRUE VALUE IN
MONEY 7 FAOCE VALUE OR NO

\s

Nay 17, 1934, i g

State Tax Commission, | 7
Jefferson City, \J/
Missouri. o

tention: Mr, A, J. Murphy
Alsensioni Commissioner,

Gentlemen:
This department is in receipt of your letter
wherein you state in part as follews:

"The wording of the paragraph in
question is 'elight, an agzregate

statement of all notes
secured by mortgage or deed of
trust,'

"The literal definition of vent
is, of course, a note payable a
its face value, or a note that
will be paid at its face value,

or worth its face value.

“lir. Teasdale is evidently 1

up %o the argument that a note
that is only worth 50 or 60% of
its face value is not a "solvent"
note; therefore, would not have
t? be returned on the assessment
list,

“W#e orn not acdept this interpre-
tasion. It is our thought thas

all property must be re ed for
asseassuent at its true value and
that any note or other instrument
is up to its true value in
money, whether that would mean face
value or not,
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*We would, however, like to have an
official ruling on this point at your
earliest convenience.

*In this conneotion we would also like
to have your opinion om the in reta—
tion of the word 'aggregate' in ~
same section in regard to the 7th, 8th,
and 9th classes of p:ogorty to be listed.
The wording of the seotion rather implies
that the tax payer is only required %o
report on his assessment 1ist the jﬁﬂ
y

%M of all his propert
ass.

*This Qommission has been considering
the desirability of asking the Assessor,
when assesspent lists are turned ia by
the tax payer, to require of the said
tax payer an hﬂhod 1ist of property
covered by the 7¢h, 8th and 9th olasses
mentioned on assessment lists.

# Ve feel that we have full authority um-
der Section 9854 R, 8. 1939 to require
the Assessor %o ask for this information,
Ne doubt, however, the Assessor's authori-
ty to require the tax payers to make this
charagter of retura,

"It is almost an absolute necessity that
we have this itemized infomation if we
are to arrive at any falir idea of the

value of gropcm reported in classes
7, 8 and 9,

"When this Section 97568 was written all
such pnpntsou notes, stocks and bonds
were worth 100 eents on the dollar and
there was no other value thought of, but
in these tkhes when the values vary from
10 gents on the dollar to 100 cents on
the dollar it is almost necessary we have
this detailed statement if we are to ar-
rive at a fair value of the property for
assessment.

"W¥e also believe that if we ¢an require
the tax payer to furnish this itemiged
statement to the Assessor of their proper-
ty, with the face value, and market value,
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that we would be able to place on
the assessment lists vast quantities
of this intangible property that is
not now assessed at all ¥srer

gg!am X, of the NMissouri Constitution
pmidn pll*‘ ou:

®*All property subjeot to taxation
shall be taxed in proportion to its
value; seeed

R. 85, Mo, 1939, ﬂ.du that every
asmn% %’n oath that he tuthflu and
impartially diseharge the duties of hu of fice thas
he will assess all property in the county i

asgesses at what he believes to be ite sotual gash value,

..?‘ R. 8. Mo, 1939, dealing with the valua-
on property ruds in part as follows:

“The assessor shall value and assess
all the property “1?. nmaor'ln
books agcord to its true value
money at the ¢ of the assessment;
and all other personal property shall
be valued at the cash price of sugh
property at the time and plage of
listing the same for taxation, ***»¥

tion to

In the case of v, Stamm, 65 8. W, 342, }].c.
243, 185 Mo. 73, the said: '

"Section 7564 ( Seotion 9793, R.
8. Mo., 1939) nroudu that 'the
assessor shall value and assess all
the property on the assessor's book
ageo %o its true value in money
at the of the assessment.' This
mnanifestly includes personal as well
as real propertly, notwithe the
provision requir that 'all o
personal pnp.!t; shall be valued at
the cash prige of such property at
the time and place of unthc the
same for taxation,'****,
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R. 3- bo lm pl'oﬁdll 'hl' tM
lists m and reads in part ms follows:

for the

"The assessor **** ghall ****
proceed to take a list of the
taxable personal property in
his county, town or distries,
and assess the value thereof

in the manner followi to-'itz
He shall ecall at the oifige,
place of doing business or resi-
dence of each person required by
this chapter to list property
and shall require such persons
to make 2 gorrect statement of
all taxable property owned by
such person, **** and the person
listing the property shall enter
a8 true and correct statement of
suoh property ****, Suoh lists
shall contain, **»*

" an aggregase statement
solvent notes unsecured by
mortgage or deed of trust;

. qumunumtot
solvent notes segured by mort-
gage or deed of trust;

e an aggregate statement of
H’Uﬂt bonds, ****."

R. 8. Mo, 1929, fixes definite rules
of equalization $o observe and provides

in paxts as follows:

"The following rules should be ob-
n:r:od by eounty boards of equali-
zation:

*First, they ghall raise she valua-
tion of all sush tracts or percels

of land and personal property
muhﬂ‘szr inion have been

- returned below their zeal
ageording to the rule pﬂm

by this chapter for such valuation;

’ntota.

"Second, they shall reduce the valua-
tion of such traet or pareels of land

or amy personal property whish, in
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their opinion, has been returned
above its true yalue ****."

It is to be noted that the true value basis for
agsessment runs all through the Missourl revenue laws
as set out in the above seotions of the Revised Statutes
of Missouri, 19239.

It would not be amiss at this point to define
a few of the words with which we will deal in our dis-
cussion of the problem.

In the case of v. Lopes, 143 Pac. 937, 19
New Mexico, 313, the fourt said: '

#esssiTrue value' as used in laws
providing fhat property shall be
agssessed for taxation agoo

to its true value, has been ined
to mean the value which it has in

exchange for money. ****

"tictual ecash value' of real or
personal property has been defined
to be the price it would sell for
in the oxdinary course of Lusiness
free from incumbrance and not at
forced sale ****, It thus appears
that the terms are practically

synonymous, **s»¢

. ' defines the term "aggre-
gate" m& manner: “"Consisting of particular
persons or items formed into one Lody, a combined whole."

Cooley omn * ", Vol, II, paragraph 575, page
1240, in di A ereatsse’in general, states

saussing
as follows: "'"Property' as the term is used in a statute
authorizing the imposition of taxes will be held without
further specification to include solvent credits and
generally oredits are embraced within the scope of the
property made taxable by statute., They are 'personal
property' within a statute authorizing taxation of such
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{m **es, QOredits within the meaning of this rule
lude prmim:y notes, bonds issued for the payment

of money, morigages, eto. seseh,

99 N. 1. 1044, 1o, 100BLTHE wise  1BE  ihe Oourt satd:

*Undoubtedly 2s stated Ly the Tax
Commission and urged by eounsel,
that whioh gives a oredit ‘value!
and which the present asscessment
laws recognize **** gonsists not

in the written instruments or other
evidenges of the greditors' rights
or security, but in the right it-
self -- the ereditor's right to re-
ceive and enforee payment of his
demend ., *

On page 1046 of the same opinion, the Oourt said:

fsese In the case of such int ble
species of property, the thug. %
is valuable is the r!.ght of ersdlitor
to receive property or momney, and to

utsrr such right by action in court
LL R

In the cage of n Y. 101 Washington 61
171 Pac. 1032, 1.s. mH Uouﬂg’ 1d; ’

"Solvenoy has a well defined mean-
ing in law; it means an excess of
aseets over liabilities; the power
to pay debts in due course ***+ ¥

%%M%%‘;":%ﬁgn Sarinten’ Se Sums Dustoen?

and "insolvent" as meaning able or unable to pay debts
correet. The Court said:

"Solvenocy or insolvenoy depends
upon whether the entire assets
of a person equal the value of
his total indebtedneszs. If the
entire assets of a person eguals
or exceeds his entire debts, he
is solvent, If his entire as-
sets are less than his entire in-
debtedness, he is insolvens.*
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Again, in the of . M 56
Utah,540; 108 Pac. 373, the SRR} ke

*Defendant's argument that only
solvent oredits must be plaged

on tax books is unassailable.

The word ‘solvent’ as applied to
‘eredits' must be taken in its
ordinary meaning. Those credits
in order to be aszsessable must

be worth their fized value and

be collectible, not by sult or

on execution, tut in ordinary
course of business and usual
business methods. In other words,
they are what are called 'good
agcounts'. In one of the briefs
submitted to us, it is said that
conditional sales agreements are
not solvent credits per se, That
is true. A title-retaining note
or a conditional sale agreement
or a gontract for sale of real
estate may or may not be a solvent credit
but those are problems for the As-
sessor and must be left to his
good judgment and sound diseretion."

The assessor is obligated by law to employ every
power at his disposal to uncover and list property. Section
%ﬂn. 8. Mo. 1939, authorizes the assessor to make any

ation or uuoﬁ upon the property and examine any
person upocn ooth toushing the same, Seotion 9760, supra,
states as follows:

*Whenever there shall be any taxable
property in any county, and from any
eauge no list thereof shall be glven

to the assessor u.g:nopor time and man-
ner, the assessor himself make
out the llst, on his own view, or on
the best infoimagion he can obtain;

and for that purpose he shall have
lawful right to enter into any lands
and make any exmmination and search
which may be nsgessary, and examine
any person upon oath towching same, "

The Supreme Court has held that Section 9760, supra,
is binding wven when the azsessor makes the assessment in
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& lump sum on the best information he can obtain, and
if no appeal is taken therefrom the taxpayer cannot be
heard to complain even if the tax payer has refused to
give a list of his property as shown in the oase of

g ;_!h. v, Cummings, 151 Mo. 49, l.¢. 59, wherein the

said:

Waesr» If after receiving the blank
list and notice, he failed to make
out his own 11-{, or refused peremp-
torily to do so, am is shown his
evidence, then law authorised
the assessor **** to make out the
1ist on his own view, or 'on the
best infomation he could obtain.'
**s* His contention that, because
the distriet collector did not item-
ize the various pieces and kindas of
personal propersy, he had no juris-
digtion to assess him on any sum
whatever, is not sound, **** By
simple compliance with a just and
reasonable law, he gould have avoid-
ed the very :hln. of whigh he com-

pll.lnl *see
R. 8. Mo, 1938, provides additional
rules for ocons statuses, and reads in part as fol-
lows:

"The construction of all statutes
of this state shall be by the fol-
lowing additional rules,

such construction be pl yr
nant to the intent of the legisla-
ture, or of the context of saue
statute: First, words and phrases
shall be taken in their plain or
ordinary and usual sense, ****.*

In the case of v. P;, 77 8. W, 543, 1l.e.
544, 178 M¢. 339, the Court said:

*I%t is one of the cardinal rules for
the construsction of statutes, that

the spirit and of the enact-
ment is an inval o de to the
thereof, for letter of

the law,often killeth, while its
spirit maketh alive. The sole pur-
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ropar proportion of the expenses
of government, *****

On page 546, in the same opinion this Court quotes
with approval the }onoung statement which appears in the
unotth.&prmﬂou:tqthtmhthomoo!%}_m
v. Ulmer, 84 Me, 508, 34 Atl., 949, wherein it was :

#ases A11 Saxation is a burunh
yet it is the duty of every citi-
sen to bear his portion of the

In the oase of m:&es.l.m
1.0, 760, 174 Mo, App.Wt : g

#esssIt is the duty of the court

in construing statutes to interpret
particular words by reference to the
gontext so as to effectuate the in-
tention of the law-makers as re-
flected by the entire enagtment,

Af such may be fairly ascersained,
rather than to deglare the precise
mesning of the word standing alone.

saani

SONCLUSION,

It is our opinion the Lssespor has tha authority
to require tax payers to make an itemigzed list of the pro-
perty covered by the seventh, eighth and ninth ¢lasses
mentioned on assesement list as set out in Seetion 9756,
R. 8. Mo. 1939, supra,

We are of the further opinion that the term "aggre-
gate" as used in Section 9756, supra, means the same as
the term "whole". The former term is defined in Bouvier's

Law Dietionary as "consisting of particular persons or
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items formed into one body, 2 combined "  Thus
Section 9758, supra, may be read in as follows:
"sses geventh, an ag; te (or

whole - made up of particular
items) statement of solvent notes
unsecured by mortgage or deed of
trust;

"eight, an aggregate (or whole -
made wp of particular items) state-
ment of all solvent notes secured

by mortgage or deed of trust;

"ainth, an aggregate (or whole -
made up of particular items) state-
ment of all solvent bondsg, ****."

8ince the term * te" consists of "particular
itens", we are of the opinien that in order to carry out
the intentions of the Legislature, it 1s necessary and
within the meaning and scope of tﬂc etatutes that the as-
sessment liste as turned in by the tax payer contain an
itemized or detailed account of the property covered by
the seventh, eighth and ninth ¢lasses mentioned on the
agsesament {10‘“.

We are cognizant of the faet that Seotion 655, R.
S. Mo, 1939, commands thet in the construction of all
statutes, words - other thanm those of technical import -
should be taken in their gn.ta or oxdinary and usual
sense. And the wording of Seetion 9756, supra, upon a
cursory examination rather implies that the tax payer
iz only required to on his assessment list the
% E;E.o all his property in eaeh class,

interpretation of the term “aggre-

gate” if it should be taken in its plain, oxdinary and
usual sense., It is true that the section of the statute
referred to so reads, but its command is conditioned as
follows in express words: "Unless such construotion be
plainly repugnant to the intent of the Legislature, or
of the context of the same statute."

From this 1% appears that we are not required to
accord the word "aggregate” its usual if such
meaning be plainly t to the intent the Legis-
lature or of the cont of the same statute, and we are
of the opinion that it 1s. Bearing in mind that the court
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A1l property must be returned for assessment at
ite true value, and sny note or other inetrument is sclvent
mw‘zhmmuummmmtmrmvuu
OF DO

#e axe of the opinion thet the assessor must value
andumaﬂlmﬁr.‘::t?‘:&ntﬂw.utm“-

sessor's bocke aeeo ¥alue %, and
a8 siated in the case o v. Skamn, l& . ;;:w
= ' - - L J

notwithetanding the provis in Seet
1939, sapra, which provides that "****all other personal
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property shall be valued at the cash priee of such
property at the time and place saume
for tazation, **es? in

Wl;h d that the terms as used
3, supra, "true value® and "setual value”
were practically synonymous,

It has  inferred that a note that is on.'l.z
worth 50 ox of 1ts face value is not & "solvent
note or bond, as the case may be, and therefore sugh
would not have to be returned on the assessment list
for taxetion., We are of the opimlon that such a con-
clusion is incorregt, and that a note or bond that is
worth only & portion of its face value is solvent up to
that munt. and that the o‘pm:r must list the face
value snd market value there

As the cour% stated in the case of v.
ﬂlFm},““' in the case of sueh le
ies of property, the ¢ that is mm:.o 8 the

r of the cr«ntor to receive property or money, and

to at%no mhm&nnm' !h;.wodtto:em

ar even though propexrty may worth or

on dollar and should therefore retwrn it for its face
or market value,

It -tght be u'gud that in 1!31:: of such cases

solvency co vent® as meaning nn omn of a.mu
over luhnitln, and the case of ﬁﬂﬂﬁ . supra,
to the effeet that “defendants' argumen t solvent
gredits must be plaeced on the tax ke **** and that the
word *solvent® as applied to oredits must be taken in its
g% saesd  and, in order to be asseasable,

wor ir face value; that a note or instrument
for example only worth 40 or 45% on the dollar was insolvent.
accor to the meaning of Jection 9766, supra, ana suere-
fore that the taxpayer would nel have to raturn them on
the assesament list,

e camnot aceept such an interpretasion, True
as we stated im our first conglusion,"words and phrases
mtuhkmumuplunwudiwymm“,
but such statement is conditioned upon the following ex-
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press words: “Unless such construetion be plun:l.z.ra-
ugnant to the intent of the lLegislature, or of &
gontext of the same statute.”

We are of the opinion that we are not required

to agcord the word "solvent' *a ugual mewn since such
-un.l.n, is plainly repugnant to the Constitution, the in-
tent of the Legislature, and the comntext of the statutes;
and that 211 property must be rstarned for ascessament at
its true value and that any instrument is solvent up %o
its t'nut value in money whether that would mean par value
or nowv.

In summing up, we 2gain oite the case of v.
supra, wherein the Oourt eald: "All taxation is a
3% the burden, And no bex payer should be permitted
portion of the and no tex er P t
to e doing =0 upon a mere which in no way
mat ly affects hin rights.

Respectfully submitted,

JiNEY L. HORNBOSTEL
Assinstant Attorney-General.
APPROVED?
ROY HoKittriek
Astorney-General .

. MW yuE/at)




