NEPOTISHM:-Tn. violaticn of Section 13 of Article XIV of the
I Constitution does not automatically remcv: “irector;
proper proceedings must be brought for that purpose,

e
June 5, 1934,

!
| :
Mr, Merrill E, Mantgomery, L _ / /

Presecuting Attorney,
Hilan, Hissourl.

Derr 8ir:

Wwe are agoknowledging reoeipt of your letter in
whioh you inmuire as follows:

*I have been confronted with mumerous
gquestions concerning relationsiip within
the prohibitive degree of the Nenotiem
section of the !isesouri Constitution,

1 have considered your opinions address-
ed to Miee ¥arjorie Neff fioy, County
Superintendent of Schools, Marshall, Mo.,
on October 31, 1933; and also your
opinion to ﬂiilinn J. Sherwood, Aeciet-
ant Prosecuting Attorney at 8¢, Joeseph,
lio,, dated Mzreh 31, 1934, and your
opinion to Hon, Orin J. Adams, Prosecu
ting Attorney at Mingston, Yo,, dated
August 25, 1033,

¥y specific cuection 1s: What ie the
immediate effeet of the act of a school
board menmber violating the provisions

of the Nepotism section, e.,g. where he
votes for a2 teacher within the prohibited
degree? Ia he auntomatically diequelified
from acting as a director, or, must there
be a legal procecding brought and have
the faot adjudicated before his nosition
se direetor 1s considered vaeant? The
mestion becomes important because the
other directors on the board and the
County Buperintendent of fSechools do not
know whether to proceed to fill the va-
cancy or to wait for some legel nction
ageinst the member of the bourd who hae
violated his oatL of offige.”

Section 13 of Article XIV of the Conastitution
of !isesouri provides as follows:

“Any public of ficer or employe of this
State or of any polisieal subdivision
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thereof who shall, by virtue of said

of fice or employment, have the right to
name or apnroint any verson %o render
gervice to the Otate or to any politi-
cal subdivigion thereof, and who shall
name or aproint to such serviece any
relative within the fourth 4 a
Sithes b Sonsaasiiatity ar attiatby.
shall thereby forfeit his or her
office or employment,®

The above section of the Congtitution imposges
a penalty for appointing to office anyone within the pro-
hibited degree, While the seotion ies self-enforcing and
does not renquire any statutory enactment to make it effect-
ive, yet it ie necessary, in our opinion, to bring a rro-
ceedings in a court of competent jurisdiction to remove
any person who violates the rnrovision, While the seetion
lays the foundation for the removal in that it prohibita
the appointment of persons related within the fourth degree,

the section does not automatically remove the offender
from office., Any person accused of violating this seetion
of the Constitution would be entitled to his day in court
and 2 hearing before a proper tribunal to determine whether
or not as a matter of fact as well ae of law he is puilty
of violating the provision,

fie are of the opinion therefore that a director
is not antomatically disqgualified from acting ~8 a2 director
by the violation of the Statute, Tntil a proceeding is
brought in which the viclantion of the Constitution ise
establ iohed the director ies entitled to remain upon the
board, In other words, it takees » finding or a decree of
a court of ecompetent jurisdiction to determine whether or
not the Conastitution has been violated, There hage to be,
28 in all other cases of vivlation of the Constitution and
criminal laws, a court wilch determines whether or not
ouch Gonstitution and lawe have been violated, and whi e
it nay appear on the face of th that there is no de-
fense to a proceedinge to rexove this direeotor, yet he is
entitled to have his case tried in court and until some
proceedings are brought to remove him he is still a member
of the boaxd, Ae we view the Uonetitution it eimply cre-
ates the offense and lays the foundation for the removal,
The reroval must be had by proper legal proceedings,

It ig therefore the opinion of this Department
that a procecdinge should be brought to remove the offend-

ing direector and until such proceedings are brought and he
is removed the board has no right to elect another member,

Very truly yours,

Al FROVED: FRAYE W, HAYES
S An~igtant Atiornef; Ceneral .,




