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Hon • . MOraaa •· Moulder 
Proaecu\1 Attoraer 
Oaa4en Co\llltJ 
Camdenton, Mleaourl 

Dear n. bul4er : 

seotlon 9888 R. s. Mo . li2i llm1,e4 by seotlon 
11 , Article 10, Kl aeouzl Oonett~u•ton. 

at.DOWl.,.._, la ber .. l Ul aade of JOU letter Of M&J 
1•, 1934, requeattaa aa oplnton of thla offloe. Tour letter rea4a 
.. followa: 

•!be CoUAtJ COUrt of Oa.Aen CoUAtJ, uader tbe 
~oYlatou of seo. il88 R. a. Mo. li29, reqllea•e4 
.. to preaent a petlttoa w the Clnutt CoUl't ta 
Taoatloal .. ,,1., for•~ tbe faota aa4 reaaoaa for 
aa a4d.l' eaal apeol&l taz for tu ~peae of pqlJal 
a paat ladebte4Deea. l bere•o at\aOb a eo pJ of 
the order of tile cou•r cout aa a ••PJ of tlae 
petltloa wllloh I, aa proaeoutlDC at•oraer, pr ... 
pared aa4 wbleh waa pJ'eaeate4 to ~ lactce of our 
ClZRl' 00Ut la taoattoa, wbloll W4el" aad Htl tloa 
are aelf-explaaa~rJ. 

1 &lao aeD4 to you a OOPJ of the opinion of o. a. 
k1Dker, JUdge of the 18'b Judlclal Clrout t , where­

in he bold• Qat wb reaa the Yal\l&•toa of c...tea 
CotmlJ 1a about 17,000. 000. 00 aa4 ibe Coaa•t tu•toa 
&D4 eo. 8871 proYldea thai the aazl~ le•r la 
40# on eaoll tlOO Yal.uattoll, aa &441tloaal ~ YJ &e 
proY14ecl tor 'bJ &eo . i888, oYer aa4 abo•e tbe ea14 
40# leYJ, would be ill ooantct wttb eo. 9871 aa4 
a.leo ta oonfitct wt tb the pro•tatona of the Coutt­
tu•toll. 

1 flll4 aeYeral Supre .. Cour• deolaloaa whloh bol4 
•hat the prortatoaa of Seo. 8888 h&Ye ao relatloa to 
the proYletou of &eo. 9871. It 1e our tbeorr ilaat 
ii7S, wbleb llat te ~. aut- l eYJ to .01 oa -ll 
100 Y&lua•ton, ta a zlam leYJ for tbe pu-poM 

of p&JlDC •be .-rreat aad eaeral expellee• of 'be 
oo.a\7 fo• the 7•u- fu whleb •b• leYJ 1a ...te, a.4 
tb&' Seo. 8888 te ao• ooo,rolle4 bJ •b• ltalt plaoe4 
bf •he Ooaa'l'u'loll aa4 e&l4 Sao. i87S beoauae .._ 
ui1t1oaal leYJ, aa proY14e4 la i888, la for aao•lael' 
&a4 aepazate puzpoae, to-•t•, tor •n• purpoae of 
P&71Dg a paat 1D4eb,ec!Aeae. 



Hon. Morgan M. Moulder -a- May 29 , 1934. 

I am informed by the Preeiding JUdge of our 
County Court tha t be baa talked to the State 
Auditor and that the St a te Auditor baa advi .. d 
bia to proceed under Sec. 9868, and if we are 
allowed to aate the additional levy up to 60-
wbiob baa always been the l eYJ 1n Ca.den Oounty 
but due to the lnore ee ln valuation the leYJ 
that can be placed b7 the county Court ia now 40,, 
which givee ua lese revenue than a 60, levy on 
a va.luatlon of leea than ts, 000,000 , 1 t would be 
a great benefit to our county and would per.lt 
ue to pay off the paat lndebtedneae and the buzden 
of outetan41Qg warrant a a.nd woul d aleo perai t ue 
to come within \be budget prov1a1ona of tne atatut~ 
and live within our revenue hereafter. 

!he County court of CaaGen CountJ, at 1ta M&J 
Tera, 19M, aa.c:le the anoual d aaxlaua leYJ aa 
provided for tn Sec. 873, of .a1 on each t lOO 
vdluatlon, for current ~ener&l e1p neee for the 
Jear 1934. Can the C1rcu1t Judge order an addition­
ILl and epecial levy of 10# on each 1100 valu&t.ion 
for the purpoeea of paying paat tndebt.edneea, aa 
provided for tn Sec. ~868, even though the valuation 
ot Camden County, 1e 17,000.000. • 

aeotloo 11 of Article J of the Oonet1tut1on prov14ee a 
lia1tatloo upon the power of the County and other eubd1v1e\one to 
levy t axes upon 1nbab1tanta and property of such euboivteion, part 
of thle prov1e1on provides: 

•taxea for oountJ• • •purpoaee aJ be levied upon 
all aubJeota and obJect• of taxation~ • • •. ror 
County purpoaea theannual rate on property• • • in 
counttea haYtag aix •1ll1on dollara and under ten 
a1111on dollaza, aaid r a te eball not exceed 40¢ 
on the hunared dollara Y&luat1on• • • •. Tbe rate 
herein allowed to each county eball be aecert.ained 
bJ the a.ount of taxable prppertJ therein, accor4-
1QI to the laat aaaeaaaent for State and countJ 
purpoeea, • • • •aa14 reetrict1ona ae to ratea ahall 
applJ to taxee of eYery kind an4 deacr1pt1on, 
whether ener al or apec1al, except t axee to p&J 
valid 1n4ebtedneaa oo• exlatlng, or bonda which 
may be 1aaued in renewal of auch indebtedness:• • •• 



Bon. Morgu aa. Jloulder . -3- Kay 39, 1934. 

!hie conatitutional provision baa been declared to be 
self-enforcing. s tate ex rel . va. WeiDI'iob, ~ Ko. 461. Section 
9873 R. s. MO . l92S ia si ply declaratory of thi~ oonatitutional pro­
vision: 

.. For county purpoaea the eJUlual t ax on propertr 
not including tuea for the paya8nt of Ya.l.id bonded 
indebteaneaa or renewal banda iaaued in lieu there­
of ah&ll not in any countJ in thla atate exceed 
t he r t tes here in apeoified: • • •1n counties baYi ng 
oYer ai~ aillion ~ollare and lees than ten million 
dollars said rate aball not exceed forty centa on 
the one hunared aol 4&l'a valuation;• • • •• 

!be foregoiDg are maximum r a tea which aay be levied in eaid countiea. 
!hia por tion of t hia eo\lon of the ata tutes has been on our boota 
tor over fi!t~ Jeo.ra and al tho""'h tbe law hae been uencled on nu11eroua 
ooaasions lt haa never been oh&AKed with an intent to leaaen the pro­
tection a forded bJ the oonatltutional provlaion. All amendmenta have 
in fact been aiaed a t a\reAgthening thia protection. One amendaent 
to th1e Section added thia proviao: 

•PTovtdad, however, the oount7 court shall DOt 
have power to order a r te of taz levy on real 
or personal pro crty for the Jear 1961 which ahall 
produce more than teA per cent tn •~oesa of the 
&BOUDt produced mathematicallJ , bJ the r ate of 
levr ordered in 1920, and in no subsequent Je&r 
••J &n) count7 court or any officer or officer• 
aot1ag tb refor, order a r ate of t ax levJ that 
•ill produce • atbeaatioallJ more than ten per cent 
1o ezcesa of the t a xes leYied for ~he prevtoue 
year. • • .. • " 

We quote t hia foregoing proviao tor tbe r aeon th~t it 
nae a •~ry definite place in explaining wb t portiona of thia Section 
~r• applicable an4 wh1ob are inapplicable to section 9888 . !hie eeo­
tion is the atatutorJ authori~ation for a levy by the CountJ Court to 
leYJ a tax for the epecified purpoae of p&Jing paat due i ndebtedneaa. 
s ection 9887 authorizes the leYJ &D4 oolleot1on of t azee for curreDt 
expendt turea and providea: 

• the following naaed taxee shall hereafter be aaaeas­
ed levied and collected in the eeveral oount1ee1n 
this at ate, and only in the UDDer, &D4 not to ex-



Hon. Korgan • · woulc1er. 
_._ 

)f&J 39, 193-t. 

cee4 the r tea prescribed by the Oonatttutton 
and lawe of thta state, Yta: The atata tax 
and t he ta~necessary to pay lAst fyQdtd 2£. bqp4ec& 
4ebt of the atnta. the funded or bonded debt 
of th.-cO'Witx the iii for curiint county ex­
eend'fi"UI'ea, ttet'UHoerttlle<I as neceaeaiJby 
ottiea, incorporated towns and Yillagea, and for 
aohoole . • 

It 11 apparent that all tha t ta authorised by tb fore­
sotng section ao far as tt pertains to JOur t nqulry te a leYJ for 
current county purpoaea, in other worda, the leYy of a t~ to pay the 
oper a ting ex~endltuzea of the County for tbe current year. There ta 
DO authorisation in t h la section for the leYJi~ of a tax to pay paat 
indebtedneaa. SUch a leYy can only be aade under the proYtatona of 
section 9668. th1a section provide• 1n part •• followa: 

•u~ ot her tax for any purpose ehall be aaseaaed, 
leYie~ or col l ected, except under the following 
liaitattons and conditione, Yta: The prosecuttag 
a ttorney or county attorney of &QJ countJ, upon 
tbe r equeat of the countJ coUI't of auch county­
which r equeet ahall be of record wttb the proceed­
luge of sai d court, and auob couzt be1Dg fira t 
aattafted that ther e e xlata a neoeaotty for the 
aaae~eaent, leYJ an4 collec t ion of other taxea 
t han thoae eaueerated d apectfied 1D the pre­
ceding aeotioD--ahall preeent a petition to the 
otrouit court of hie county, or to the ~udge thereof 
1o • • c ation, setting forth \he f acta and apeo1fJ­
ing the r eaaona whJ ~ch other tax or t axea abould 
be aaaeaaed , leYied and coll ~cted; and aucb c1rcu1t 
court or judge thereof, upon being aattafted of 
the neoeaatty for auoh other tax or t axea, and 
that the aaeeeaaent, leYJ and oollecttoo thereof 
will Dot be in conflict with t he Conatttutloo and 
l awa of thta sta t e , ahall aate an order directed 
to tbe county court of aucb county, coamanding auob 
court to have aeaeaaed, leYted and collected auob 
other tax or t&Xea,• • • •• 



Hon. w.organ ii. Koulcler. - b- • • ,. 29, 1934. 

rro111 a read1og of the forego1Dg s eot1on and an exaalnation 
of the oasea wb r it bas been oonatrued , it 1a well se ttled that 
the tax authoriced by thia section i a a speci al tax collected for a 
special purpose and y only be uaed for that purpoae. It la in 
addition to tho tnxea whi ch aay be collected for the ordi nary county 
pu.rpoaee, which ln the paat haYe been diYided into ft•e apeclfio olaeaee. 

le ahall now ooneider the problem preaented i n your re­
queet ae to whether or not the conatitutlonal limita tion of 401 on 
One Hundred Yalu"tion bars u addl tion&l le YJ for thia purpoae under 
thie Sectloa. f hi a section requirea the clrcult 3u4ge before aat1ng 
the order t e f1D4 •tha t the a s aeaament, le•y and collection• of the 
additional tax •will no t be in conflict with the conetitution and l a.a 
of this St a te.• fhie iDdica tea a legiela ti•e intent to aYold any 
conflict with the oonet1tut1onal pzoy1a1on reapeot1ng the aaaeaaaent, 
leYJ and oolleot1on of t axee. !hie intent baa been reoo~n1sed and we 
f ind tha t t he supre court in the caae of St a te ex rel. Hi ll ••· 
labaab Railroad Ooapany, l Si o . 663, baa OODitrued tbia Section &D4 
t he cunat1tutional provision herein oone1dered. In thle c aae the 
apeol&l leYJ for paat 1nde~tedneaa resulted 1o the assess ent of a 
tax ln exceaa of the oonatttutlonal 11a1tatloo. eotion 7654 R. s. 
Mo. 1889 oonaldered i n t bia opinion ••• t be predeoeaeor of the present 
seotton a&s. The Oouzt at page 676 considered the platntiff•a con­
tention tha t the conet1tutional proYieion 11•1t1ng the tax leYy did 
not applJ to a levy un~er t h is seotlon an stat ed: 

• • • •Plaintiff, boweYer , contends that t h1a may 
be 4one , a a in th1a c aa , by proceeding uD4er 
ectton 7~, ReYteed Statutes 1889. That tble 

aeotton of t he a t a tute ia not in oonfllot with 
the Conatttutlon of the s ; ate ia dmitted, but 
tta poa1tton ia, that it 4oea not, except aa pro­
Yidea by eeotlon 12. aupr a , &utborise tbe leYy of 
a t ax upon property esoeeding for ty oenta on the 
one bUildred dollars tor &nJ purpoae. • • • • • • 

that a prooeedin tn confora tty with aeotion 7654 
aupra, waa the proper oouree to pursue inorder to 
require a county court to ate a apecial l eYJ for 
the purpoae of p&Jing outatandlng ao4 UDp&i d war­
rants , but 1 t waa not held in any of thoae oaaea 
tha t auob a 1 YY 1n exceaa of the oonatttuttonal 
11ait woula be valid, but it aeeaa to haYe been 
taken for granted tha t it would be. low. t f un4er 
auoh ctroumatanoea , the count7 court ha4 t he power 
t o aate a apectal l eYJ of twentJ centa on the 
hundred dollars Ya!uation of propert7 ln the count7 



Boa. Morgan H. MOulder. - 6- Jl&J 29, 19M. 

la &4d1tlon to the leYJ of fort7 ceata, the 
coDatltutloaal 11a1 t , 1 t could of oou:ree upoa 
the aaae thaorr aad bJ tha aaae uathorl tr leYJ 
flftJ or one hDD4red per cent and thua igDOre 
thoae wheleeoae proY1a1oae of our Conatltutloa 
whlob were 1Dten4ed to protect \he propertr 
rl bte of the people, &D4 to preYeD\ lie ooatte­
oatloa by &D ••••loa of that lae\ruaent. that DO 
auoh puzpoae waa ooateaplated b7 tbe atatute 1a 
lodlaput&ble, but what waa ae&Dt iherebJ waa that 
a apeolal leYJ la addl tloD to a geaeral le-yy, when 
tbe latter doee DOt ooae up to the ooaatl tutloaal 
11•1 t, aar be aacle for the purpoae of p&JlDI paet 
1D4e'btecmeaa of \be ooutr prortclecl 1 '• 1aolwUq 
the &eaeral leYJ, or the lPJ for 1eaeral purpoeea, 

ea DOt eaceecl \be ooaat1tut1oaal llalt. • • • •• 

Ia •lew of th1a oaee it 1a the aett1e4 law of thta State 
that no le•r cu be .ade wader &eottoa 1888 R. s. ao. liai wbtch, when 
ta.to •1 th the rate of le'fJ for aeural OOUA\J purpoaea, wlU exoHd tbe 
oonatltutlonal 11attat1oD aetout 1D Seotloa 11 of Article X of the OoD­
atltutlon. 

•&\lpreae Oo\ll't 4eo1eloaa which bold that the pro­
'flaloaa of sect1oa 9868 baYe DO relation to the 
pro'flaloaa of seot1oo 9873• 

we tate the prl'flleae of o&ll lAS JO~ atteat1oa to the oaae of State ex rel. 
Philpott ••· s t . LOut-saa rraaolaoo 87. co., r eported at 34.7 a. • · 182. ta 
th1a oaae the total aaaeaae4 Yaluattoa la We'beter Countr for 1930 waa 
appro.xlaatelr t 7,4.00.000.00. fbat reu a .a, leYJ oa a B\Jadre4 Dollu 
valuat1oa waa a&4e for count7 pupoaea to procbace t a9, 800 in reYeDUe. Ia 
1ial the aaaeased 'faluatloa roae to 111,500. 000. 00. !be 1eYJ for oouatr 
purpose• at !0' oa the Huadred Dollar •&luatloa produced 134, 600 la re•enue. 
I a that year u a441 ~tonal leY)' of 101 oa tihe li\I.Ddzed Dollar •aluatlon waa 
ordered. by the Jv. e of tbe Olrout t court, wbo bappeaed to be JOur owa 
able Julati J • 1.-r. fhla 1DOreaae4 tb• '-Gtal reweaue la 1921 tio 
_.8,000.00. The railroad def ded •1tib the propoattloa that tbe prov1ao of 
Seot 1on 9071 kerelabefore QUOted (prov141Qg \bati ao· leYJ a&J be a84e wbloh 
wlll produce eore than 10,, la emeaa of the rneaue collected for tibe 
prev\oua Je&r) .P~ohlblta &OJ le'fJ e1\her foz ourreDt puzpoaea or for the 
purpoae of p&Jl"i paat la4ebtedaeaa wbloh w111 procbloe la exoeaa 1 •l'e 
tbaa the prevloua reara revenue. !be oour't 111 Buo 4etermlaecl that thla 
pro•l•o of SeotloD Q873 had DO appltoatloa to the le•J to p&J paat 1D­
debte4Deaa proY14ed for 1a Seot1oa 9888, and ltate4 1 . o. 184: 



-7- ny 39, 1934 

•• • •Respondent oontenaa that section 12865, 
aa aaendcd by t he aot of 1921, p1aoea the 
11~1t oa the ta~ tbnt y be leY1ed by the county 
court foi County purpose 1n M J one year . nts 
e~ct1on ....!. •~nded 1!!:..! ~ rel e.tion 19_ the spect&l 
addltlo~ ~•l tb t ~be ordered ~ tbe c1rou1t 
court or u e tn-Yioa tton-under tlia auibOrttJ of 
section-1 s· . ~heee eect1one liay;-dlfferent ob= 
jeota and purpoaea; th t of one ia to raiae re­
Yenue to pay current expenaea , that of the other 
ia to pay past indebtedness . One is a general, 
tbe other & apec1al, etatute 1ngraft1ng an except­
ton on t he tor er. • ro the extent of any neces ar y 
repugnancy between tne•, tbe apeolal will preY&11 
oYer the gen .ral stUuto. • St etutee 1n par i 
materia muat be read together and, although aeea-
1ngly 1n oonfliot , ahould be h onized and force 
and etfeot giYen to eacb, aa it ei11 not be pre­
aueed the Leg1sletu:re, i n t he enactment of a aub­
eequ nt etotute , intended to repeal an e rller one, 
unleae it hae done ao in exprea& t eras or by neceas­
&rJ 1apl1oat1on. 36 Cyc . 114. , 1161 . The two 
eeotiolla are not in confl i ct . Judgaent waa pro­
perly rendered ag inst the defendant for the sua 
pr oduced by the &4 itional leW) ot 10 centa. • • ·~ 

bile it is cle~ th~t the proviso of Section 9873 re­
spec ting the 10}. incroaaed leY)' baa no·appl1of t1on to the leYy pro­
Yided for 1u section ~868 , •e cze un~le to find any dec1e1ona whtch 
tn41oate t~t $he otbor proYia~of Section 9873, wbich are aimplT 
declaratory of Section ll of Art 1ole lC of the Conai1tut1on , ~o not 
apply to and govern and control levlea made by Yirtue ot tbe pro­
Yis1ona of S•otlun 9868. 

In accordance wtth your requeet I here ith return the 
oopJ or the or~er of the County Court, t be copy of the petition pze­
aented by yov aa Proaecut1ng Attorney and t be OJ..1n1on of Judge t t nker. 

APPROVED: 

ROt KoiiTTRIOK, 
Attorney General . 

ac, a. MM--Enola. 


