» RaVENUE: Section 9868 R. 8. No. 1939 limited by Seotion
- 11, Article 10, Missouri Constitution.

Hon. Morgam M. Moulder
Prosecuting Attorney
Camden County
Camdenton, Missouri

Dear ¥r. Moulder:

Abknovwledgment is herewith made of your letter of May
14,1'1934. requesting an opinion of this office. Your letter reads
as follows:

“The County Court of Camden County, under the
provisions of Sec. 9868 R. 8. Me. ioa. reguested
me to present a petition to the Circuit Court inm
Vacation, setting forth the facts and reasons for
an addi tional special tax for the purpose of paying
& past indebtedness. I hereto attach a copy of
the order of the County Court and & copy of the
petition which I, as prosecuting attoraney, pre-

ed and which was presented to the judge of our
girocuit Court in Vacation, which order and petition
are self-explanatory.

I also send to you & copy of the opimion of 0. H.
Skinker, Judge of the 18th Judicial Circuit, where-
ia he holds that whereas the valuation of Camden
County is about §7,000.000.00 and the Constitution
and Sec. 96873 govidu that the maxismum levy 1is
40¢ on each $100 valuation, an additional levy as
provided for by Sec. 9868, over and above the sald
40¢ levy, would be in conflict with Sec. 9673 and
u-: in conflict with the provisions of the Consti-
tution.

I find several Supreme Court decisions which hold
that the provisions of Sec. 8868 have no relation to
the provisions of See. 9873. It is our theory that
8873, which limits the maximum levy to 40¢ on each
£100 valuation, is & saximum levy for the purpose
of paying the curreat and ral expenses of the
county for the year for which the levy is made, and
that Sec. 9868 is not controlled by the limit placed

by the Comstitution and sald Sec. 9873 because the
additional levy, as provided in 9868, is for another
and separate purpose, to-wit, for the purpose of
paying a past indebtedness.
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1 am informed by the Presiding Judge of our

County Court that he has talked to the State
Auditor and that the State “uditor has advised

him to proceed under Sec., 9668, and if we are
allowed to make the additional levy up to 50¢
which has always been the levy in Camden County
but due to the increase in valuation the levy

that can be placed by the County Court is now 40¢,
which gives us less revenue than a 50¢ levy on

a valuation of lese than $6,000,000, it would be

a great benefit to our county and would permit

us to pay off the past indebtedness and the burden
of outstanding warrants and would also permit us
to come within the budget provisions of the statute
and live within our revenue hercafter.

The County Court of Camden Couaty, at its May

Term, 1934, made the annual =nd maxiszum levy as
provided for in Sec. 9873, of 40¢ on each $100
vdluation, for curreat general expenses for the
year 1934. Can the Cirecuilt Judge order an addition-
al and special levy of 10¢ on esch $100 valustion
for the purposes of paying past indebtedness, as
provided for in Sec. “868, even though the valuation
of Camden County, is £7,000,000, *

Section 11 of Article X of the Constitution provides a
limitation upon the power of the County and other subdivisions to
levy taxes upon inhabitants and property of such subdivision, part
of this provision provides:

“Taxes for county* * *purposes may be levied upon
all subjects and objects of taxation * * *. For
County purposes theannual rate on property* * * in
counties bavekng six million dollars and under ten
million dollars, sald rate shall not exceed 40¢

on the bundred dollars valuation® * * *, The rate
herein allowed to each county shall be ascertained
by the amount of taxable property therein, accord-
ing to the last assessment for State and county
purposes,* * * *sald restrictions as to rates shall
apply to taxes of every kind and description,
whether general or special, except taxes to pay
valid iadebtedness now existing, or bonds which
may be issued in remewal of such indebtedness:*® =+ =+»
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This constitutional provision has been declared to be
self-enforcing. State ex rel. vs, Welnrich, 291 Mo. 461. Section
8873 R. S. Mo. 1929 is simply declaratory of this constitutional pro-
vision:

“For county purposes the emnual tax on property

wot including taxes for the payment of valid bonded
indebtednese or renewal bonds issued in lieu there-
of shall not in sny county in this state exceed

the rotes hercin specified:* * *in counties having
over six million dollars and less than ten million
dollars sald rate shall not exceed forty cents on
the one hundred dol.ars valuation;* * * *»

The foregolang are maximum rates which may be levied in said counties.

This portion of this Section of the statutes has been on our books

for over fifty years and although the law has been amended on numerous
oceasions 1t has never bLeen changed with an intent to lessen the pro-

tection aforded by the constitutional provision. All smendments have

in fact been ailmed at strengthening this protection. One amendment

to this Section added this proviso:

“Provided, however, the county court shall not
have power to order a rate of tax levy on real

or personal property for the year 1921 which shall
produce more than tea per cent in excess of the
amount produced mathematically, by the rate of
levy ordered imn 1520, and iam no subsegueat year
may any county court or aany officer or officers
acting therefor, order a rate of tax levy that
will produce mathematically more than ten per cent
in excess of the taxes levied for the previous
,.u.- « = =+

¥e quote this foregoing proviso for the reason that 1t
has a very definite place in explaining what portions of this Section
are applicable and which are inapplicable to Section 9888. This sec-
tion is the statutory authorization for a levy by the County Court to
levy a tax for the specified purpose of paying past due indebtedness.
Section 9867 authorizes the levy and collection of taxee for current
expenditures and provides:

“The following named taxes shall hereafter be =2ssess-
ed levied and collected in the several countiesin
this state, and only in the wmanner, and not to ex-
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ceed the rates preseribed by the Constitution
and laws of this state, vis: The state tax

and th; taxuooostaryhtorpay the Innﬂ."gﬁ'b

g;b; the -gngg. the ed or bonded debt

of L@lﬁ_ the tex for current county ex-
enditures, the texes certi a8 necessary by

cities, incorporated towns and villages, and for
sckools.*

It is apperent that all that is authorized by the fore-
going Section so far as it pertains to your inquiry is a levy for
current county purposes, in other words, the levy of a tax to pay the
opersting expenditures of the County for the current year. There is
no authorization in this Section for the levying of a tax to pay past
indebtedness. Such a levy can only be made under the provisions of
Section $888. This Section provides in part as follows:

“NHo other tax for mny purpose ehall be mssessed,
levied or colliected, except under the following
liaitations and conditions, visz: The prosecuting
attorney or county attorney of any county, upon

the request of the county court of such county--
which request shall be of record with the proceed-
inge of said court, and such court bdeing first
satiefied that there exists a necescsity for the
assessment, levy and collection of other taxes

than those enumerated =nd specified in the pre-
ceding section--shall present a petition to the
cirouit court of his county, or to the judge thereof
in vacation, setting forth the facts and specify-
ing the reasons why such other tax or taxes should
be assessed, levied and ccllcected; and such circuit
court or judge thereof, upon being satisfied of

the necesaity for such other tax or taxes, and

that the assessment, levy and collection thereof
will not be in conflict with the Constitution and
laws of this state, shall make an order directed

to the county court of such county, commanding such
court to have assessed, levied and collected such
other tax or taxes,* * * *=*
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From a reading of the foregoing Secticn and an examination
of the cases wh.re it has been construed, it is well settled that
the tax authorized by this Section is a special tax collected for a
special purpose and may only be used for that purpese. It is im
addition to the taxes which may be cocllected for the ordinary county
purposes, which in the past have been divided into five specific classes.

%e shall now consider the problem presented in your re-
quest as to whether or not the coastituticnal limitation of 40¢ on
One Hundred valusation bars an additional levy for this purpose under
this Section. This Section requires the circuit judge before making
the order t¢ find "that the scsessment, levy and collection" of the
additional tax *will not be in conflict with the constitution and lawe
of this State." This iandicates a legislative intent to avoid any
conflict with the constitutional provision respecting the assessment,
levy and collection of taxes. This inteat has been recognized and we
find that the Supreme Court in the case of State ex rel. Hill vs.
Wabash Railroad Company, 168 Mo. 583, has construed this Section and
the constitutional provision herein coneldered. In this case the
special levy for past indebtedness resulted in the assessment of a
tax in excess of the coustitutional limitation., Section 7654 R. 8.
¥o. 1889 considered in this opinion was the predecessor of the present
gection 9868. The Court at page 576 considered the plaintiff's con-
tention that the constitutional provision limiting the tax levy did
not apply to a levy under this Section and stated:

#+ » splaintiff, however, conteands that thls may
be done, as in this case, by proceeding under
cection 7654, Revised Statutes 1858%Y. That this
section of the statute is not in coaflict with
the Constitution of the State is 'dmitted, but
its positiom i8, that it does not, except as pro-
vided by section 12, supra, authorize the levy of
a tax upon property exceeding forty cents on the
one hundred dollars for any purpose.® * * * * ¢

that a proceeding in conformity with seetion 7654
supra, was the proper course to pursue inorder to
require a county court to make 2 special levy for
the purpose of paying ocutstanding and unpaid war-
rante, but it wae not held in any of those cases
that such a levy in excess of the constitutional
limit woula be valid, but it seems to have been
taken for granted that it would be. Now, if under
such c¢ircumstances, the county court had the power
to make a special levy of twenty cents on the

hundred dollars valuation of property in the county
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in addition to the levy of forty ceants, the
constitutional 1limit, it could of course upon

the same theory and by the same authority levy
fifty or one bhundred per ceat and thus ignore
those wholesome provisions of our Constitution
which were intended to protect the property
rights of the people, and to preveant its confis-
cation by an evasion of that instrument. That mno
such purpose was conteaplated by the statute is
indisputable, but what was meant thereby was that
a special levy in addition to 2 general levy, when
the latter does not come up to the constitutional
limit, may be made for the purpose of paying past
indebtedness of the county provided it, including
the general levy, or the levy for general purposes,
does not exceed the constituticnal limit.® & = »»

In view of this case it is the settled law of this State
that no lexy can be made under Section 9868 R. 8. Mo. 1939 which, when
taken with the rate of levy for general county purposes, will exceed the
constitutional limitation setout in Seotion 11l of Article X of the Con-
stitution.

So that there may be no confusion in your mind respecting
the

*Supreme Court decisions which hold that the pro-
visions of Section 9868 have no relation to the
provisions of Section 9873*

we take the privilege of calling your atteation to the case of State ex rel.
Philpott vs. St.Louls--San Francisco Ry. Co., reported at 347 S. W, 1832. 1In
thies case the total assessed valuation in Webster County for 19320 was
approximately $7,400.000.00. That year a 40¢ levy on a Hundred Dollar
valuation was made for county purposes to produce $39,800 in revenue. In
1921 the assessed valuation rose to $11,500.000.00. The levy for county
purposes at 30¢ on the Hundred Dollar valuatioan produced £34,600 in revenue.
In that year an additional levy of 10¢ on the Hundred Dollar valuation was
ordered by the Judge of the Circuit Court, who happened to be your own

able jurist Judie Skimer. This increased the total reveanue in 1931 to

§46, .00, The railroad defeanded with the proposition that the proviso of
Section 9873 hereinbefore guoted (providing that no levy may be made which
will produce more than 107 in excess of the revenue collected for the
previous year) prohibits any levy either for curreat purposes or for the
purpose of paying past indebtedness which will produce in excess 107 more
than the previous yecars revenue. The Court in Banc deterwined that this
proviso of Section 9873 had mo application to the levy to pay past in-
debtedness provided for im Section 9868, and Stated 1. ¢. 184:
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#s » *Respondent contends that section 13865,

as amended by the act of 1921, places the

limit on the tax that may be levied by the county
court for county purposes in any cne year. This
section =8 smended hes no relation to the sgecigi
addit evy th-t may be ordered by the circuit
court or judge in vegation under the authorit
section 14860, Theee sections have different o
jects and purposes; th t of one is to raise re-
venue to pay current expenses, that of the other

is to pay past indebtedness. One is a general,

the other a special, statute ingrafting sn except-
fon on the former. 'To the extent of any necessary
repugnancy between them, the special will prevail
over the gencral stagsute.' Statutes in pari
materis must be read togetber and, although secea-
ingly in coanfliet, should be harsonized and force
and effect given to each, as it will not Le pre-
gsuned the Leglsleture, in the enactment of a sub-
sequent statute, intended to repeal am earlier cae,
unless it Las dome 80 in express terms or Dy necess-
ary lmplication. 36 Cyc. 114, 1151. The two
secticns are not in conflict., Judgment was pro-
perly rendered ageinst the defendant for the sum
produced by the additional levy of 10 ceats,” * *»

Shile it is cleur thut the proviso of Section 5873 re-
speciing the 10 increased levy has no applicstion to the levy pro-
vided for iu Scction 9868, we are umable to find eny decisicns whieh
indicate that the other provise of Section S873, which are sidply
declaratory of Section 11 of Article 1C of the Comstitution,doc not
apply t0 and govern and control levies made by virtue of the pro-
visions of Section 9868,

In agcordance with your request ] herewith retura the
copy of the order of the County Court, the copy of the petition pre-
sented by yov as Prosecuting Attorney and the orinicn of Judge Skinker.

APPROVED:

ROY Me KITTRICK,
Attorney General.

RGY, M¥--Encls.




