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Lear lir. loberly:

This Department acknowledges receipt of your letter
of Fay 1llth, 1934, with request for an opinion; which letter

iz as follows:

"sccording to Section 3466, e S. of the
United .tates, the Uovernment holds
that 1ts claims against closed state
banks and trust companies are entitled
to preference over all other preferred
claims and should be pald first. Ve
would appreclate your ruling on this
matter.,"”

In addition to the letter of request we note from
the correspondence accompanying sald request that the inited
States of Amerlica, through its agents, is demanding of your
Speclal Deputy Commissioner of “lnance in charge of the affairs
of the Bank of Liberal, the sum of (645,02, postal funds, and
197,17, funds of the .ecretar; of .griculture, of the Seed
Loan ' epartment, which had been deposited in the above bank
before it closed 1ts doors,

The question asked by you is: ‘hether the United
States of America has a preference claim superior to other pre-
ferred claims allowed against the falled bank in guestion,
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Re S« Section 3466, U. &, Compiled -“tatutes 6372,
Section 191, 31 USCA, provides as follows:

"Whenever any p rson indebted to the

Unilted States is insolvent, or when-

ever the estate of any deceased debtor,

in the hands of the executors or admin-
istrators, 1s insufficient to pay all

the debts due from the deceased, the

debts due to the Inited States shall ve
first satisfied; and the priority estab-
lished shall extend as well to cases in
which a debtor, not having sufficient
property to pay all his debts, makes a
voluntary assignment thereof, or in

which the estate anu effects of an abscond-
ing, concealed, or absent debtor are
attached by process of law, as to cases in
which an act of bankruptey i1s committed."

Aﬂd Re Se Section 3467’ e Se Co:nplled Statutes 6575.
Section 192, 31 USCA, provides as follows:

"Every executor, administrator, or assignee,
or other person, who pays any debt due by
the person or estate from whom or for which
he acts, before he satisfies and pays the
debts due to the United States from such
person or estate, shall become answerable
in his own person and estate for the debts
8o due to the (mited States, or for so much
thereof as may remain due and unpaid,"

In order to give the priority specified in the above
statute there must be a showing of insolvenecy of the debtor,
and the fact that the bank was adjudged insolvent and taken
over by the Commissioner of Finance of the :sState of Missouri
for the purposes of ligquidation i1s sufficient showing of sueh
insolvency.
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It was held by the 'ederal Distriet Court in the case
of United States v. First State Bank, 14 #+d, (2d4) 643 (So. lak.),
that where postal funds belonging to the nited States had been
deposited in a Lank which had been taken over by the Superintend-
ent of Banks of South Lakota under laws of that state because of
insolveney, for the purpose of liquldating its assets, in which
many cases were reviewed by the court, that this was sufficient
to show insolvency of the bank, and in that event the Inited
States was entitled to priority under ‘fection H. S. 5466, supra.

The uprene Court of Nebraska in the care of 3tate ex rel.
Sorensen v. Thurston : tate Bank, 237 N. /. 293, 1. ¢c. 2907, sald
the following:

"shile a state bank may not be put in bank-
ruptey under the federal act, yet it may
conuit an act of bankruptey so as to sub-
Jeet it to the priorities in favor of
claims of the United States, as provided
in section 3466, kevised Statutes of the
United States. That section 1s to be
liberally construed in favor of the
United States. GCramwell v. United :‘tates
Fidelity & Guaranty Co., 269 U. S. 483,

46 S. Ct, 176, 70 L. ¥d. 368; United

States v. Bliss (D. C.) 40 7. (2d4) 935;
Hlies v. United gtates (CcCoA.J 44 V. (EdJ
909, The right to priority in favor of

the mited States atiaches when the con-
ditions spceified in section 3466 come into
existence; this right cannot be impaired

or superseded Dy a state law. inited
States v. State of Oklahoma, 261 U. 5. 2853,
43 S. Ct. 296, 67 L. Ed., 638, 30 we are
of the opinion that the district court was
right in allowing the claim of the 'nited
States for ite vnpalid deposit as a preferred
claim,"

e above statute giving priority to the United States
is a statutory right and not a common law right whicn the govern-
ment has exerclsed by reason of its sovereign powers., The person
who becomes invested with the title to the assets of the bank
is made trustee for the United States and first bound to pay
its debts out of the debsor's property. seaston v. Farmers bank,
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of Uklahonma, 67 L. Ed. 635; 43 Supreme Ct. 295; 861 ', S. 8563,

In the case of imnited States v. orock, 3tate Bank Come-
uiseioner of Louislana et al, 5 Fed. (24, 265, the court held
that cashler's checks purchased by a postmistress with funds
belonging to the government have a priority of payment, although
the claim is filed by and allowed to her and afterwards assign-
ed to the government; in which the court sald:

"My conclusion is that the plaintiff
should have Jjudgrent for the amount
claimed and should be recognized as a
privileged creditor to be paid by pre-
ference out of the funds in the hands
of defendants as required by section
5466 of the levised Statutes. United
Stales v, Bank of North Carclina, 6
States (C. C. A.) 299 P, 7086; iAllen et
al. v. United States (C. C. A.) 285 F,
678; ieaston v, Farmers' Bank, 12 Pet,
104, 9 L., ‘d, 1017."

It was also held in the case of Bliss v. United :tates,
44 rFed. (7d) 908, by the District Court that nostal funds deposited
in Nebraska itate Bank of Humbolt constituted a preferred claim
under . Se. Section 3466, supra, 31 USCA, Section 181, and the
Federal Court in 24 Fed. (2d) 709, said:

"In suit by the United States to recover
deposit by postmaster of postal funds in
an insolvent bank, bankruptey of bank
was shown where state officer was in
poscession administering its affairs by
virtuve of af irmative action on mrt of
governing body of institution, or with
acquiescence of board of directors and
stockholders, within meaning of fKev. St,
section 3466 (31 USCA, Sec. 191), entit-
ling ''nited States to priority as to de-
pogit therein; formal assignment of estate
of bank to state officer authorized to
liquidate insolvent banking institutions
being unnecessary," :
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The Federal District Court in the case of 'nited
States v, Adams, 9 Fed. (2d) 624, held that, under L. 5.
Section 3466 (Compiled Statutes 6372), giving preference to
debts due the Imited States applies to the liquidation of
insolvent state banks,

There are many other citations of authority which
could be given to sustain the position that debts due the
United States where the debtor is insolvent under Section 3466,
He Se,8upra, are preferred, but we deem the foregoing to be
sufficient,

CUNCLUSION.

it is, therefore, o'r opinion that the two claims filed
by the "nited States are,under F. 5. 3ection 3466, supra,
preferred and are superior to other proferred clai-s against
this bank and should be first paid. And it is our further
opinion that, in the event your Special leputy Comnissioner of

Finance did not pay them firest, he might become individually
liable therefor,

Very truly yours,

COUVELL R, HEWITT
sssistant Attorney-General.

APPROVED:

ROY MCK.T RICK B
Attorney-General,
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