
Claims of United St a t e s have prererence over ~~cr 
claims agai nst failed banks . 

-, -;.1 
!::7 

.. ~ay 15, 1934 . 

l7' LE D 
( ( 

lion . 0 . H. :ober l y 
Co~i ssioner of Finance 
Je rreroon l.' i t~ , ... :.1 s so •ri 

• Hoberly: 

I 

This Department acknowl od3e s r eceip t or your lette r 
of .• ay 11t h , 19 34, wi t h r equest ~or an opin ion; which l e t t e r 
is l'.\ S f ollows: 

" According t o sec t ion 3466 , 11 . s. of t he 
Un i t ed ~tates, t he oovernment hol ds 
t hAt its clai ms a gainst closed state 
banks and trust companies are e ntitled 
t o· preference over a l l ot h er pre~erred 
claims and should be pa i d fi rst. ·:e 
would apprec iate you r ruling on this 
matter . " 

l n addi t i on t o the l etter of request we no te f r om 
t he cor r e s uondence ac <·ompany1no said r e que st t ha t t he' 1 ni t ed 
Stat e s of Amer i ca , t hr ou6h its &0 ents , i s demand1n0 of your 
Specia l Deputy Commission er of ;- i nanc e in cnar 0 e of the at'fai 1·s 
of t he Bank of Liberal, t he s~n of 645 . 02 , pos t al f t nds , and 
.• 197 . 17, f unds of t he . ecretar.) of · ~gricul ture, of the :,eed 
Loan epartment, whic h bad been de pos i t ed i n t he a oove bank 
bef ore it c los ed i ts doors. 

The question asked by you 1a: ··het her the United 
States or tuner1ea has a preference claim superior t o other pre­
f erred clai ms a l l o wed aga i nst t he fa i l ed bank i n que s t ion . 
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R. s. ~ction 3466 , u. s. Com~iled ~tatutes 6372, 
Section 191, 31 USCA, provides as follows: 

"\~enever any ID r aon indebted t o the 
0nited states is insolvent, or when­
ever t he estate of any deceased debtor , 
in the hands of the executors or admin­
istrators, is 1naut ficient to pay all 
the debts due from the decea sed, the 
debts due t o the Lnited States shall be 
f1rat satisfied; and the priority eatab­
liehed ahall extend as well to caaes in 
which a debtor, not having sufficient 
property t o pay all his debts, makes a 
volunt~ry assignment thereor , or in 
which t he estate anu effects of a n abscond­
ing, concealed, or absent debtor aro 
attached by proceso of l aw , as to casea 1n 
which an act or bankruptcy 1s oo~~itted. " 

~nd R. ~ . ~ect1on 3467, U. ~ . ~o~p1 led ~ta tutes 6373, 
Sec t i on 1 ) 2 , 31 ~SCA , providoa aa follows: 

''T·.vcr y executor, adminlstratorll or assit91ee , 
or ot her peraon , who pays any debt due b} 
the person or eatate from wh m or for which 
he acta, before he satisfies and pays the 
deota due to the United States from such 
person or estate, shall become answerable 
in his own person and eatate tor the debts 
so due to the tnited States, or tor eo much 
thereof as may remain due and unpaid. " 

ln or der t o give t he priority specified in the above 
statute ther e must be a showing of insolvency of the debtor, 
and the tact tha t t he bank •~• adjudged insolvent and taken 
over by the Commissi oner of 1<"1nance of the State of Missouri 
for the purposes of liquidati on 1s suf f icient ahowin6 of such 
insolvency . 
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I t was held. by the ederal Li s trict Court i n t he ca ae 
or United state a v . r'i r st ~tate So.nk , 14 I I d . ( 24) 5 .t 3 ( So . Dak . ), 
t ha t wher e pos ta l f unds belonging to t he Unit ed States had been 
deposited i n a bank which had been taken over by t he ~uperintend­
ent ot Banks ot oJOut h Lakota under laws or t hat state because of 
lnaolvency, f or t he purpose or l i quidating i t s as eta, i n 1ich 
many case s were r eviewed by the court, that this was sufficient 
to s how insolvency of t he bank , and. i n tbat event t he Lnited 
States was entitl ed t o prior i t y under f ection R . s . 3466 , su pra . 

The upre ~e Court or Nebr aska i r the C l~e of St ate ex rel • 
.;oren sen v . 'l'huraton tat e ~ank, 237 N. ; . 293, 1 . c . 297, said 
the f ollowing : 

• "bil e a state bank may not be put in bank­
r uptcy under the federal a c t, 7et it may 
co~1t a n act of bankrupt cy so as to sub­
j ect i t t~ the prioritie s in favor of 
claims of t he uni t ed State s , a s provided 
in section 3466 , Reviaod Stat u t e s of the 
Uni t ed State a . rbat aection is to be 
liberal ly c onstrued in favor of t he 
United s tates. Bramwell v . United Sta't c e 
- i del1ty & Guarant 3 Co ., 269 u. s . 483, 
46 s. c t. 176, 70 L. ·d . 368 ; united 
St a tea v . Bl iss ( D. C. ) 40 ~ . (24) 9 35; 
Bliss v . Uni ted i tate a ( C. C. A. ) 44 F . (24 ) 
909 . lbe right t o priori ty in tavor of 
the uni t e·d. St a t es a t t a che s when t he con ­
ditione s pecified in section 3466 co ue i nto 
existence; t his r ight cannot be i mpaired 
or superseded by a state law. United 
St a t e s v. St ate of Oklahoma , 261 u. s. 253, 
4 3 s . Ct. 2~5 , 67 1., . Ed . 6 38. So we a r e 
of the opi nion t hat t h e distri ct c o ,r t waa 
right 1n allowing the cla1-:n of the • n1 tod 
St ates f or ita t>npaid depos i t a s a preferred 
cla i m. " 

fhe a bove sta tute 6 i vin0 pr i or i t y t o t he United St atea 
is a s tatutory r1~t and not a common l aw right whic~ t he dOVern­
ment has exercised by rea son ot' its sovereign powora. The person 
who becon~ s i nvested with the ti t le to t he assets ot t he bank 
1 a made t rustee for t he United ~tatea and f irat bound to pay 
i t a debts out of the dob*or•s property . deaston v. ~armer a bank• 
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12 Pe t . 102, 103-135, 9 Law . ~d . 1017 , 1029 , 1030 ; • s. v . State 
of Jklahoma , 67 L. l:d . 63n ; 43 ~upre ae ~ t . 295; 26 1 u. s . 253. 

In t he ea se of uni ted Sta tes v . drock , s tate Bank Com­
.4iss i oner ot Louisiana e t al, 5 !led . (2d} 265, the court held 
t hat cashier ' s checks purchased by a pos t mistress wi t h f tmds 
bel onging t o the government have a pr i ori ty of payment, a ltt1ough 
t he claim is ti l ed by a n4 allowed t o h~r and afterwards assign­
ed t o t he 60vernment; i n which the court said : 

• My conclusion is tha t the pl aintiff 
ah.ould have judgment for t he amotmt 
claimed and shoul d be r ecognized as a 
privi leged creditor t o be paid by pre­
f erence out of t he funds 1n the bands 
of defet,dants as required by section 
3466 of the fievised Statutes . unit&d 
~ta Le s v . Bank of North Carol ina, 6 
Pet . 29 , d L. Ed . 12; Bramwell v . uni ted 
State s (C. c. A. ) 299 F. 706; Allen et 
al . v . United Sta tes ( C. c . A. ) 285 F . 
678 ; beaston v . Farmers' Ban k, 12 Pet . 
104 , 9 L. d . 1017 . " 

lt was also held i n the ease of ~lias v . Uni tod &tates , 
44 Fed . { ~d) 90 8 , by the Dist rict Court tha t nos t a l f unds deposited 
in Nebraska ·.St ate &.nk of Humbol t constituted a preferr ed claim 
under R. s. Sec tion 3466• supra, 31 USCA, Sec t i on 191 , and the 
l:i'ederal Court in 24 I<'ed . (2d ) 709 , aai d: 

"In auit by the United St a tes t o recovo1• 
de posi t by postmaster of postal r unds in 
an i n sol vent bank, bankruptcy of bank 
was shown whe r e ata t o off icer was in 
possessi on admini s tering ita affair s bJ 
virtue of af r 1rmat ive action on JJl r t of 
governi ng bod1 of i nst itut ion , or with 
acquie scence of board of direct ors and 
stockholder s~ within meani ng of Rev. St. 
section 3466 (31 USCA , Sec . 191 ) , entit­
ling l.n1ted St a tes to priority as to de­
posit therein; forma l assi gnment of estate 
of bank t o sta te officer aut horized to 
liquidate i nsolvent banki ng inst itut ions 
being unnecessary . " · 
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The r'ederal Distri ct Cour t 1n the case of ' nited 
State s v. Adams , 9 Fed . (2d) 624, held that, under ~ . s. 
Secti on 3466 ( Compiled ~tatutos 6372), giving oreterence to 
debts due t he tnitod s t a t e s appl i es to the l i quidation of 
i nsolvent sta t e bank• . 

There are many other citations ot a ut hority which 
coul u be given t o sustain t he position that debts due the 
tni tod vt a tes whero the debtor io 1n~olvent under ~ection 3466, 
R. s ., s upr a , are preferred , but wo deem the foregoi ng to be 
suff icient . 

C Y.lCLU SI oN . 

I t i s, t heref ore , o• r opinio t hat t he two claims f i led 
by t he r-nited State s a r e , under F . '> • ~"' ction 3466 , supr a , 
preferred and are superior t o other pre:ferr ed clai s aga i nst 
t hi s bank and s hou l d be f i r st paid . ~nd 1t i s our f1~ther 
opini on t hat, i n the even t your Special ;eput y Co~~1asioner of 
Finance did not pay them t1r~t, he might becomo individually 
l i a ble t heref or . 

AP.PROV D: 

Ck :LG 

li ~ tJ'c KIT R rCK 
At tor ney - General . 

Very t r uly your s , 

COVEL~ R . U: I TT 
~ssistant Attorney-aeneral. 


