BAVKS & BANKING: Restricted deposits,permivted to be with- '
drawn under Commissioner of Finance's regulations,
not preferred claim in event bank closes.

|

March 26, 1934,

Hon. O. H. l.bCI'ly
Commissioner of Finance
Jefferson City, Missouri

Dear ¥r, Moberly:

Your letter of March 5th received, requesting an
opinion on a question submitted by Mr. Chas. W. Dickey,
whose letter is as follows:

"In re: Liquidation Queen City Bank

You will remember that on our recent
visit to Jefferson City Richard
Johnson, Liguidator of the above bank,
and I took up with you the matter of
the status of deposits made in said
bank prior to the moratorium and not
withdrawn after the bank was placed
on a restricted basis. You asked us
to advise you what instruetions had
been given the bank by your department
at the time it was allowed to open.

We herewith ecomply with your request,

in a letter of March 13, 1933, address-
ed to the Queen City Bank, in Paragraph
1, you instruet as follows:

'l. Depositors, ineluding demand
savings and ti-., may for a od
of six months, beginning with the
date of opening, withdraw not to
exceed five percent of their depos-
its as at the close of business
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Mareh 3, 1933, provided that,

if conditions Justify, addition-

al withdrawals may be permitted
upon prior written comsent from

the Commiscsioner of Finance. In

the case of time deposits, not
exceeding five percent may be

paid upon maturity but not before
maturity if maturity comes with-

in the six months' period memtioned
above, No time deposits are to be
paid before maturity and the balance
of ninety-five percent may be renew-
ed on the basis as heretofore, but,
if the holders of time deposits do
not wish to remew, they may deposit
same as demand deposits, without
interest, subjeet to restrictions
for withdrawals as provided above.'

Again in said letter, in Paragraph 8, you
advise as follows:

'These restrictions and regulations
are made in accordance with the
provisions of Senate Bill No. 293,
of the General Assembly of the
State of HMissouri of 1933. Penal-
ties provided in said Bill shall
apply if any of the regulations or
requirements therein set out are
violated.'

The faets, as we understand them, are as
follows:

The Queen City Bank was cleosed, under the
General Meratorium, March 3, 1933. At
that time there were, of course, a number
of deposits, demand, savings and time
deposits. On March 13, 1933 you allowed
the bank to open under certain restrictions,
one of whigh was that depositors, 'includ-
ing demand, savings and time, may, for a
period of six months, beginning with the
date of opening, withdraw not to exceed
five percent of their deposits as at the
close of business Mareh 3, 1933.°'
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The bank operated under these restriec+-
tions until January 29, 1934, when the
directors turned the bank over to you

for ligquidation, During that time some
of the depositors had withdrawn their

five percent, as permitted to do so

under your restricting. Vthers had not
done so. The guestion confronting us

is whether or not the depesitors who

did not draw out their five percent have
the right to do so now, that is, whether
a trust fund was established of five per-
cent of the deposits, which, in any event,
should be pald to the respective depositors,
or whether, when the bank was finally
closed, all the old deposits made prior te
the moratorium became assets of the bank
to be equally divided among all creditors
and depositors.

This question has been discussed to a con-
slderable extent among several lawyers here
in Springfield, and their opinion is, as

I get 1t, that there was no trust fund
ereated, and that the depositors who either
neglected to withdraw their five percent

or who thought best not to withdraw their
five percent, lost their right to do so whemn
the bank was finally closed.,

This opinion is based on the faet that the
bank was operated, and the restricting order
was made under S. B. 203 (Laws of Missouri
1933, Page 402), in whieh bill the Comuis-
sioner of Finance is givem 'authority te
restrict and to regulate the right of any
bank #:#s%«%® to withdraw assets, pay checks
or other orders drawn against deposits, for
such time, to such extent and im suech
manner, as shall to him #%*%%#% appear neces-
sary for the protection of the depositors
and other creditors.'
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N0 place in the bill does 1t appear

that a trust fund is established, nor

that depositors who fail to withdraw
their deposits, in accordance with the
regulations and restrictions, shall

have any special interest in the deposits.

We eall your attention to C. S. H. B. 91
(Laws of Missourl 1933, Page 404), which
deals with the closing of banks, This
bill autherizes a bank, when unusual with-
drawals are made to suspend payment of
checks of depositors and any and all with-
drawals of assets of said bank for a
period of 6 banking days, and authoriges
the Finance Commissioner thereafter to
take charge of the bank and supervise the
receipt of deposits and payment of checks
and withdrawals for a period of sixty
days thereafter.

Section 2 of said bill provides that the Finance
Commissioner shall have the power to limit
tupon a basis of equality' all withdrawals of

¥ deposits or assets. Section 3 of said bill says
that 'All depositors and creditors of the same
class shall be treated alike.' Section § of
said bill provides that 'deposits may be
received #wuu% as special deposits or trust
funds, ' and that no part of the funds deposit-
ed during said period of 60 days shall be an
asset of such bank,'

The very fact that under S, B. 293, the bill
controlling the situation of the Queen City
Bank, no mention 1s made of trust funds, or
that the deposits shall be special deposits
and not assets of the bank, whereas in C, S.
H. B. 91 those terms are expressly used,
leads lawyers to give the statutes this inter-
pretation, and leads us to believe that in
the present case the deposits made prior to
the moratorium, and not withdrawn, do not
constitute a trust fund, and no part of them
constitute a trust fund, and even the five
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percent not withdrawn does not consti-
tute a trust fund,

Your instruetion in your letter of
Mareh 13, statin: that the derositors
'may, for a period of s£ix months #u#
withdraw not to exceed five percent
of their deposits,' leads to the same
conclusion,

A number of the deposits are for very
small amounts. The five percent of
these various deposits would, in many
cases, amount to only a few cents, and
would entall a great deal more work on
the part of the liquidator.

Mr. Johnson, of course, is anxious to
comply with all your instructions and
wishes. He has, therefore, asked me
to write you this letter,

#ill you please give us the benefit of
your advice in this matter? It may be
that you have already obtained an opim-
ion from the Attorney General or from
some other legal source. It may be that
you do not care to do so, but have al-
ready convinced yourself of the law
pertaining to the matter.”

The gquestion submitted in ¥r, Dickey's letter 1s,
whether or not persons having deposits in restricted banks,
closed under the banking moratorium of March 3, 1933, and
reopened as a restricted bank whereby depositors were per-
mitted, under regulations governing banks under restrictions
issued by the Commissioner of Finance, to withdraw five percent of
their deposits, and failed to do so before the bank was placed
in the hands of the Commissioner of Finance for liquidation,
are entitled to have said five per cent, so authorized to be
withdrawn, treated as a trust fund and thereby entitled to a
preference,
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Under the authority of the Laws of 1933, page 402
(Senate Bill No. £293), the Governor of the State of Missouri,
or the Commissioner of Finance, with the approval of the
Governor:

"are hereby authorized and empowered
whenever in his or their Jjudgmemt the
circumstances warrant the regulation,
promotion and preservation of the
publie health, welfare and property
rights of the people of the State of
Missouri, in addition to all other
powers vested in them by any law, te
restrict and to regulate the right of
any of the banks or trust companies
or other institutions doing a banking
business in the State of Missouri, teo
withdraw assets or to pay checks or
other orders drawn upon or against de-

posits for such time, to suec ten

in such manner as m
§iiisa mec s MOLERE
of depositors and ofhier sredltors;

The fact that the Commissioner of Finance, under the
authority of the Laws of 1933, supra, and the regulations
issued thereunder by the Commissioner of Finance, permitted
the depositors to withdraw five percent of their respective
deposits while the bank was under restrictions, and the de-
positor falled to exercise that privilege before the bank wen$
into liquidation, does not thereby change the character of
that portion of the original deposit, to-wit, the five per cemt,
and make it a trust fumd, thereby becoming a preferred claim,
There is no place in the act above or the rgulations issued
thereunder which designate said five per cent as a trust fund,
or that, in the event it is not withdrawn, it thereby beecomes
a speclal deposit and entitled to preference. The depositor,
failing to exercise his privilege of withdrawal before the bank
is placed in the hands of the Commissioner of Finance for
purpose of ligquidation, thereby waives his right to withdraw
the five per cent, or any part thereof, and thereby becomes a

common depositor as to that amount, together with the balance
of his deposit. idowever, if the original deposit as made was




entitled to a preference, the fact that the depositor did
not withdraw the five per cent, or any part thereof, while
the bank was under restrictions, did not change the status
of the original deposit and he did not thereby lese his
right of preference.

It is, therefore, our opinion that the depositor
who has not withdrawn his five per ceamt, or any part thereof,
before the bank passes into the hands of the Commissioner of
Finance to be ligquidated, is not entitled to a preferred
claim as to any part of said five per cent,

Very truly yours,

COVELL R. HEWITT
Assistant Attorney-Gemeral,

APPROVED:

ROY MekliTIRICK
Attorney-General
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