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Hon. Horgan 1, loulder
frogesuting .tlornoy
sanden County
vamdonton, !‘issouri

r ire

‘8 scknowledge receipt of your letter of dste of
February 7, 1994, in which you state an incuiry ss follows:

I hsve boen requestied by the
tontresl Ochool District of Comden
sounty to ask your orinion on the
following questions:

The .chool Distriot of iontresl
wes the grontee in o warranty deed
to shout five acres of lspd, s«id
deed deoling dated »nd daslivered nbout
forty veurs 20, “or more than thirty
yesrs they hrvo had possession of only
cbout two seres of srid trset, the ro-
maining thpee zcres having never been
under the possession or contrel of
snid i‘chocl »istrict, but under the
posseseion and control of other porties
vho hove beon deeding the same for the
pest thirty years or more, Does the
property which hes been held sdversely
for a pericd of more than thirty yesrs
by privste parties balong to the icheol
Dictrict or to the private perties?
Dees adverse possession apply to and
run sgoinst publie property?

The Board of Trustees of the Cemdconw
ton Consolidated choel District met
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rrior to the snnusl school elsction
durine the yesr 1928 and the members
of the ZPonrd entered inte a2 comtruct
with the superintendent of schoel,
enploying thet persom to tesch school
and superintend the school for s
period of three years, Camden County
hes & populstion of ebout 18,000
pecples end the Town of Camdenton has
& population of about 600 psople.

Con the School Uoard of such & “chool
Jstrict enploy & teacher or a supere
intendent of achools for o perioed
longer then ono yoar? dould the con-
tract entered into b void or not?
Publioc sontiment is againat the supere
intendont and we sll desire to be rid
of him if possidble. <o do not believe
that the contract whieh he influenced
the Board at that time to mske with
him is good and have every resson to
believe that it is void, especially
in view of the fact that sn entire new
school doard has been slected since
the signins of the contract and the
new board does not desire to continue
his employment.

I would very much sppreciaste your
opinion in this mstter, ae the 'chool
loard 1s =t ¢ loss to know what they
should 40."

sy ey

¥ :._ irlet co u rad by




Hon, Lorgon X, Houlder - Pebrusry 16, 1934

seotion 859, Re 7. l0o. 19290 provides =s follows:

Co de

"Hothing contszined in sny statute
of limitation shall extend to any
12nds given, granted, seguestered
or apiropristed to amy publlie, plous
or chaoritsble use, or $t© any isnda
velonging %o this state.”

2, Pe 224, parsgraph 471 F, says:

*"¥hile title by sdverse possossion
eannot be acquired to school lands
asgainst a county where the organic
or statutory low of the state, or
both, eontaln nxgresn provisions to
the contrary , " '« On the other
nand title by edverse possession
te school lends ¢onnot be acquired
in jurisdictions where lends apirop=-
rinted to & publie or charitsble use
eannot b so socuired,”

In State ex rel. Fublie .ichocls V. © s 1E7 Ho., le Co
564, the court s=id in pert as follows:

»I¢ is only necessary %0 add thst
the plaintiff's rights are not
barred by limitation, (Seection
mﬁ, R. s. m‘

In the case of The City of 5t, Louis v, The Yo. Fat. fY.
COe, 114 Mo. 1. 6. 24, the court ssld in part os follows:
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“The foree of that statute (seoction

8772 Ry 5. 1889) renders it unnecesssry
to remaerk upon any of the esrlier dee
cisions on this topie., 48 the low now
stends we entertaein no doubt that in
respeet of such property cs is here in
view, so held by the ocity for pudblie

use ss » hwey, the la of time in
asserting rublic right to possession
constitutes no ber to the present sotion.

The faet thet the street hes not bveen
fraded, pavoed or otherwise improved by
the cily does not sffeet the rrineinle
assorted, The time whon such invrove-
ments shall be beogun rests in the disge
eretion of the munieipal suthorities,
snd the circumstance thot they have not
seen f1¢ yet to exerceise that discretion
does ngt impadr the eity's standing as
oOvRGYT «

In the esse of Feople ex rel. v, Ricketts, 94 N, RB.,
71, the eourt said in part as followe:

"4 publiec use msy be limited to the
inhebitentes of a small leeality;

but the use must be in common and
on the same terns, however few the
nunber who sveil %maolw. thereof,
and a "public use”, whether for all
men or = class, is one not confined
to privilsged persons.”

In the ocese of Trusteaes of Celedonis County Cpronmey
Schoel ve S. Blanche ¥Yent, 86 Vi., 1. ¢, 166, the court ssid in
part ne follows:
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"#¢%%1¢ was held in this csse (84 Vt. 1),
that by stetute the “tatute of Limitations
ezmnot extond to lands glven, granted, se=-
questered, or uprromisted to 2 publie,
pious, or chorituble use; s=nd, referring

t0 what wee there held, we have ssid in

the foregoing opiniom, thot it being estabe
lished that the lend im question was gronted
for a public use, the 3tatute of Limitstions
doos not aprly.”

In the cese of foward v. Crovills ‘chocl District, 22
Cole 7oy leo 0, EEL, the court seid in part as follows:

"in owr on there is no reeson for
neot applying the scme rule to property
which iz dedicnted or roserved to a pube
lic uce when the title is held by the
municipality ss is applicable when it

is held by the state. The ssme Ivinciples
which prevent an sdverse possession from
ripening into » t1tle when the title to
the rroperty belongs to the pudblie and ia
hold for public use apply in the one cene
as in the other, It is immaterial where
the title, th=t iz the record title, i
held, whether by the stote at large or
by a county, or by some municipal departe
ment or other offiocisl body. There esn
be no sdverse holding of sueh lend whieh
will deprive the publie of the right
thereoto, or give title to the udverse
eleoimant, or oreste a title by virtuwe of
the statute of limitatioms.”

It is, therefare, the opimion of this depurtment in
view of our statutory lsw end the comstruction of ssid lew by
our cowrts, ss well as sinilar stotutes in other jJurisdietions,
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that no title resting omn adverse holding cenm be crested sgoinst
a public school district in o grant to them in fee, far they hold
the same for s public use within the meaning of the law,

I1,

Yo assune® thzt the school district of Camdenton 1= organized
under 'rtiele IV, Chapter 87, R. 3. Moe 1929 relating to schools.

Section 9327 1, 3, lo, 1929 relates to school districts
in cities, towns ond consolidated districts and provides as follows:

"“The govermnment and control of such

town or ¢ity school district shell be
vested in & boerd of education of six mene
bers, who shall hold their office for
three vesrs and until their successars

are duly eleeted end cuslified *"*v

Seetion 9328 R. 5. Mo. 1829 provides:

"The cunlifisd voters of the district
shell, annually, on the first Tuesday
of ipril, elect two directors, whe

ere citizens of the United “tates resie
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dent toxpayere of the distriet **°
who chall hold their office fox three
yesrs R A

Jection 9329 M, 3, Voe. 1929, among other things, provides:

"i me jority of the boerd shall con-
atitute a quorum for the transzetion

of busiress, dut no centrset shall

be let, teccher empleyed, bill approved

or woarp:nt ordered eas 8 mo jority

of the whole bosrd shall vote therefor """

e are assuming thot e majority of the beourd voted for the
gontrsct of empleyment of the scheol superintendent,

iection 98338 Re . Moe. 1888 provides in pert ss follows:

» bhoerd of edueation of any town
eity oy consolideted school distrie
shell, exocept ns herein provided, pere
form the scme duties cnd be sudbject

to the some rostrictions snd lisbilities
a8 tho boerde of other school distriots
seting under the generasl school lnes of

the state,* ™

#e sre sssuming thot the Camdenton Consolidated ichool is
8 distriet of the third cluss ns defined under ‘eetion 9194 7, 3,
Yoe 1920,

Under the provisions of Section 9833 (supra), the Roasrd
of Zduention of = town, ¢ity, or consolidated dizt‘rm{, has tho same
power to parform the same duties oxcept wherein it is ctherwise
gpecifieslly provided, 28 the bosrds of other school districts aet-
ing under the school laws appliceble to all classes of schools,
Therelore, we must rescrt to ‘riiele 2 of pter $7, which enbreces
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the law applicadle teo all cloasses of schools for asuthority of
school boards of the olass of schools urnder discussion to employ
teachers snd superintendents , ss no other rrovisions under irti-
cle 4 of saild chapter ore found, snd Section 9209 7, 3, Mo, 1929
provides speeifically the met of employment, »nd applyine the
provizions of ‘ection 9333 (supra), we find that seid section,
9209, (supra) would epply to the employing of teschers and supere
intendentas of schoocls of thot olass hare under discussion, Jection
o209 R, S, Mo, 19290 wj.“‘ es Tollows:

"The boerd shall have power, at o
roguloyr or spesial meeting, to con-
troet with ond employ legeily quslified
teachers for end in the nome of the
distriet;" * The eontraat shall be
made by order of the doord; shell
specify the number of months the
school is to be tuught =nd the ,
per month %o be paidj shall be sigmed
by the taccher «nd the president of
the beard, ond anttested by the elerk
of the district when the teancher's
esrtilficate is riled with soid clerk,
whe shall return the certificote te
the tecscher nt the expirstion of the
torms, The coertificate must de in
foreces for the full time for which the
contract ic mede,***"

Fow referring to Section 9201, 7, 5. lio, 1929, we find
the contreet referred to ond provided fu- in soid mtiu. 9209,
(supra) is comstrued in seid section as follows:

“The contract required in the

section shall be construed undey the
poneral lsw of comntracts, ecch party
thereto being equally bound theroby,
Feither perty shall suspend or dismiss
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8 school undor said contrect withe
out the comsent of the other party.
The board shell have no power to
dismiss a %eacherj but should the
tencher's gertificnte be revoked, scid
contruet is thoreby nnnulled, Tﬁ. '
foithful execution of the rules and
rorulotions furnished by the boerd
shnll be considered as part of said
contracty Frovided, szid rules snd
recsul-tions are furnished to the
toscher h’! the boerd when the cmtraet
is msdo. *on

In so for ce we con discover, there is no specifie
limitation fixed by the ststute ureon the torm or time for which
e legerlly argenized school board may employ & tesoher or super=
intendent of schools, but of cowrse this genersl rule would apply
to-wit; that the time muet not be an unressonsble one under 011’2
the cireumstances,

e 4o not fird cay euse 1in llicsouri where the contract
has beem made =1l pustained for n pericd in excess of the school
tern for the following emsulng year after the msking of the oone-
tract, but I 4o find & case deocided recently wherein a common
-ohooi district in Docember made a contyaet to employ & teacher
for a term of elight months deglmning the succeeding .ugust. The
members of the ichool loerd employing this Steacher went out of
office in the following - pril and the now board e ) snother
teacher for the torm begimning in ‘ugust and notified the teascher
with whom the written comtract had deom made in December thut her
gervices were not neeled and would not de accepted,

This tescher with the December contrsct went to the
sochool house in "uwust and undertook to teach the school end was
prevented from doing soj she then sued the district upon the con-
trzot and slleged thet che had been unsble to secure other emplo
ment, snd the “upreme Sowrt, Jivision Fo. 1, on December 31, 1929,
sustained the controet and alffirmed the decision of the lower
court, wherein upon & Jury triasl she wes awerded the full smount
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of her contrset for the eight months school ~t ,80.00 myr month,

The defendant school boord set up, smong other things,
the defensge thst the school board in December, which went o of
of fice in .pril next ensuing, had no authority to make & contrsoct
or te employ o teascher boym& the term of the board, beosuse one
member of the board's term expired in pril (and it subsecuently
developed the other two resigned), end this wes one of the cuestions
the eourt passed upon, ond upon this guestion the court in

Tate ve school Jistrict lice 11 of Centry County,
25 0, e (24) 1020-1021-1022

suid:

"The foregoing statutes refloet the
¢leny and unmistaksble intentiom of
the Cenersl ‘ssembly, which is the
law-enscting cuthority of our stats,
that the povornmment and control of ench
of the comon school districts in the
stnte shnll be vested in » btosrd of
directors couposed of three members
whose terms of office shall not expire
concurrently, but thet the term of of=-
fice of only ome of the tlwee members
conposing said boerd shall expire dur-
ing ench school year, thereby reflecte
ing the intention of the Cenersl .sseéne
bly thet such governing board of di-
rectars of a common school district 5
shsll be 2 continucus body or entity,
of which o ms jority of the uembers

ng the board shall continue in
office during the next swoceeding
school yeur. #hile provision is msde
in the statutes for 2 change in the
perconnel of the mexbership of the
bonrd of rectors by the vote of the
qualified electors of the scheol dis-
trict at each snnual meeting of the
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school district, yet the intentiomn

of the Legislsture is cle=rly reflected
in statutes that the board of directors
of o common echool distriet is a cone
tinuous bvody or entity, and that trans-
actions had, and controcts made, with
the bourd, are the transactions and
gontraets of the board, as 2 continuocus
legel entity, ~nd not of the individual
manbers,

ection 11137 7, 5, 1919, prrovides, in-
torclia: "The board shnil have power,
et a reguloy or spocinl meetina, to oe-tract
with and empleoye legnlly cuelified
teschers for and in the name of the dise
trict; =1l specinl] meoting shsll de
ealled by the president =nd each member
notified of the time, plcoe, and purpoee
of the meeting. The contract shsll be
nade dy order of the bosrd; shall specify
the number cf months the school is to be

» tousht and the weges por month to be paild;
shall be signed by the teacher =nd the
president of the board, and attested by
the ecleric of the distriet when the tesche
er's certificate is Tiled with_ssaid clerk,
whe shell return the certificate to the

- tencher ot the expiration of the tern,”

The lerislstive grant of power to the doard
of directors of » school district to en-
ploy, and to coatrazet with, legslly qualie

ﬁt:d ::aom. is made 1 h‘r“ﬂn e
statu Iog ?gn me
upon th; power ngunge of
the statuh; nor is any tauau upon

the power grunted to bo %ﬁ%id
from the lengua

ute, The stetu
toke to limit, either ar M
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the veriod of employment of o teacher
te the single and particulsr school
vesr in which the contraect of em-
ploment is nade by the school distriet
board of directors,

In support of its ocontention cnd in-
sistence thaet the board of directors
of the defendant school distriet had
ne lawful power of asuthority to make
the contract of employment with plaip-
tiff for her services as teacher for
the next ensuing school mr.r:iponant
has placed relionee upon the ings
mode in loomis v, Coleman, 51 Mo, 21,
Crabb ve School Dist, 98 Ho. App. 2643
end Puwrkhead v, Independent ‘chool Uis-
triet, 107 la, 29, 77 N, W, 491, a1l
of the cited coses ere clesrly distin-
guishable from the case at bar, The
locmis case, suprc, involved the con-
struction of the iudblie School iet of
Morech 19, 1870 (laws of lo. 1870, pp.
136-158) « Mt ect (Sec, 2 Id. Pe 140)
provided for a bosrd of directors for
each school district in the state, com=
posed of three directors, all of whom
were elacted annually, by ballet, by
the quelified voters of each school
distriet, and "who shall hold their of=-
fice for the period of one year, and
until their successors are olu{cﬂ and
qualiffed.” Under said act, the bosrd
of directors of a school dlstrict wses
not made a eontinuous body, such ocs is
provided by the present and existing

n

statu the loomis Case :lt:;
t the three members of

new board of direetors of the school
district were elected on Soturday and
qualified on the next succeeding liondey,
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before the contreet of employment was
signed by end between the pluointifr,
loomis, and the old board of directors.
Henoe, it was properly ruled by this
court in the cited ecsse that "it is
elear that the old directors were then
out of offioce and that their e ssumed
ection waes wholly ultrs vires.,” In
the Crabd cese, supra, it was contended
that the comtract of employment of
plaintiff es teacher of s district
school wes void for uncertzinty snd
indefiniteness, in that the contreoot
epecifiod no time st which plaintiff's
euployment was to begin., It was ruled
by the Kansce City Cowrt of Appenls in
that cese that the law implies that
the servioces of the teacher sre to be
rendered within the emsuing school
veayr and that the contreet of
ment wes referable % the tims
defendent's bourd of directors should
fix the bdeginning of the school term
within the ensuing school year, The
power of the bosrd of directors of the
defendsnt school district to make the
contraoct of employment was not involved
in the cited case, and wes not & ¢uestion
or issus for decigion in that osse, In
the Purkhecd case, a eontraet of
enploymont rhtrchy plaln{:lrf wEe ole
ployed es supsrintendent and teacher of
the schools of dsfondant's school dis-
trict for the periocd of five re, was
held to have been made in violation of
5, stotutes of the State of Jows,
FETIT I S R .
that stote thot such contracts of one
ployment shall be limited in durntion to
the single snd ensuing school year, as
determined by the boerd of directors of
the school distriet. In ruling sueh
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case, however, the “upreme Cowid of
Iowe saild (77 W, ¥, loec. oit, 402):
"By section 27438 of the Code, the
school aistriet is o boly politie
snd ne such mavy gue and be sued, The
X bonrd of directors rerresents the
distriot from & legsl standpoint, is
the district, It ie a contipuocus
body, The officere change but the
corpor:tion continued unchonged,.

- The contraets 2re of the corporsation,
ard not of the members of the boerd
ir¢ividually. It is not essentiel,
thor thet controcte be limited to
the torms of office of the individe
uols meking up the bosrd " - citing
nurercus cuthorities in support of
the rule so announced,

The preveiling wolght of Judicisld
«uthority on the subject 1s thus
stoted in 35 Cye. 1079 , 1080: “In
the shzenee of = ststutory provisien
liniting, either expressly or by ime-
piliestion the time for which = ocone
truot for eamployment of g school
teacher may be made (o s pericd withe
in the oomtructing sohool bvourd's or
officers® term of office, such boaprd
or cificers may bind thair sucocessors
in office by enploving » tescher

or superintendent for a period extend-
ing beyond their term of ofiice, or for
the term of sohool succesding tﬁoia
tarn of office, provided suck contract
1s mede in good feith, without freud
oy collusion amd Tfor @ asressonable
period of time; ané the succseding
boerd or officers cannot ignore such
contrzet beeruse of nmere formsl and
tachnical defects, or =brogule it
without o velid resson therefar.”
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fhe preveiling rule iz thus
atrted in 24 1, 0o, L. 579: "1In
the cbsence of un expressed or
implied stotutory limitotion a
séhoel bosrd mey enter inte a
contr=ct to a tescher or
sny proper officer for = term
extending beyond that of the
boerd itself, and such contract,
if made in good falith, and without
froud end collusion, binds the
succeoding boerd, It has even
been hold that, under the proper
eircunstances o hoard may con-
truet for the services of an em=
ploye to commence at a time sube
socuent to the ond of the term of
one or more of their nusber and
subsecuent te the reorgenizstion
of the bourd cs a whole, or even
gubseguent to the terms of the
doard as = whole. The f=ot that
the purpose of tho contraet is teo
foreatall the sction of the suoceed-
ing board may not of itself render
the contrsaot veid, but e hiring
for =n unususl time 18 s

evidenee of frsud end collusion
vhich, if prosent, would invalidute
the contrect, Of course, any stute
utory impliestion that the powars
of the bvoerd sre limited to the
ewrrent term would fnvalidete cone
tracts for & term sxtendings be-
vond that of the board,”

® B $ & 2 & H & & E A« & B

The mrevailing rule is sound snd, is
grounded upon good sense snd resson.
The contracet of employment detween
pleintiff and defendsnt school dis-




Hon. lergen Y. lioulder =l b= Tebruary 16, 1934

ttint here in controversy, camnot
neld to be voild or illegsl, for
m lack of power oy asuthority in
the then borrd of directors of de-
fendant school distriot to mske
amh controet on December 18, 1924.
The eight-month period of plaintirf's
employment presoribed by szid cone
truet occurring within the next en-
suing schoel year, connot be well
s24d, as s antter af lew, to be
such an unreasonsble or unususl
pericd of employment as to bespeak,
or to indieste fraoud in the making
of the contrect, The trisl eeurt
rightly overruled the demwrrer to
pleintiff's petition, and rightly
refused the rresuptory instructions
roquested by defendent, The cssisne
ments of arvror respect the sfore=-
said ections of the trial court must
be denied "F¥me

jection 11137 1, 5. of li0., 1819 corresponds to and

apresrs ss Jection 9209 N, S. of Mo., 192¢, It will be seen
from the foregoing opinion that the court holds ths sechool dis-
tricts of lissouri are s continuous body or entity of which a
ma Jority of the members couposing the bosrd continue in office
during the next ensulng yeer. 7The court also holds that the
weight of cuthority is h: the ahum of a stztutory provision
1imiting or by implieation the time for which a con-
tract for employment of o se ' s.mher muy be made to @ pericd
within the contract schoo). bmrd' term of office; such board
or officers mey bind ir successors in office by employing »
tezoher or superintendent for = periocd extending beyond their
torm of effice or for the term of school succeeding their term
of office, providing such contract is made in good fuith, without
fresud or collusion snd for o recsonable length of time,

It soams %o Yo sn established rule socccording to our
eourt that in the cheence of an expressed or implied st:tutory
limitation s school bourd may entor into s comtyract to employ e
tonssher far & term extending beyond thet of the bosrd itself,
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and 1if such cantruct is made in cood fulith and without freuvdu-
lent collusion, it binds the succeeding board, but - hiring for
an unusus=l time, the courts hold is strong ov{donea of fraud anpd
eollusion, which if present, would invrlidate the contract, Of
course, any statutory liee that the rowers of the dboard
ere limited to cme curren would invalidate contraects oxe
tending beyond the term of the board,

‘ecording to the decisions a three yesr controct might
be said by our court as » matter of law to be such an unressonsble
or unusu:l period as to bespesk or indicute froaud in the nsking of
the m;rae;; b::“I‘ hove beon mbhb'to fird any oontru:t for three
years thot has s0 ﬂl!&l‘ gﬂ to iegznl or 8fn n this
stzte, In the cuse referred to, 3tate v. ochoel Uistrict, suprs,
in the course of the opinion, the court said:

“The oight months period of plaintiff's
omployment rresoribed dy unid contrnet
ocourring within the

eonnot well be ecid a8 8 ms of law to
be such an unressonsble or unususl period
of employment as to bospesk or indic:te
freud in the making of the contract,”

e pec, therofore, that this Missourl decision we have
reforred to does not decide the identicsl cueation aus to whether
or not o throe year contract would be such an unreasonsnble period
of time ss to vold the contract or even to indigate froud in the

meking of 1it,

In what we have snid, of course, woe have assumed that no
fsets surrounding the making of the contract or in conneetion
therewith show any frsud or collusion snd that the fraud a ceollusion,
if found st 0ll, would have to arise from the mers fuet of the cone
troet being mede for three years,

The court in the Vissouri decision referred to does ssy,
however, that there is nothing in the liissouri st tutes that ime
pliodly prohibites the members of o achool besrd from m:king e cone
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tract in good faith, without frsud or collusion for a ressonadle

length of time beyond the term of office of the mexbers of the
board,.

Yours very truly,

#e %o BARKEEA
rgsistant ‘ttorney Cener-l

APFPROVED:

~ttorney Osmernl
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