AN S AND BANKING: ' Commissioner of Finance has right to -
fix fees of attormeys 6f falled banks.
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ifonoradle U. He Yoberly
Commissioner of Finance
Jefferson Clty, Wissourl

Dear Mr. loberly:

e are in receint of your letter of January 20th, enclos=-
ing two letters - one from Mr, ", F, urrell Llorney at Law, of
Januar, 27th, and the other from Mr, E, C, Hilbert, Attorney at Law,
of January 26th, “e are gsetting forth your requ st for an oninion
and the two letters from Mr, .urrell and #Wr, Hilbert respectively,
8o that we :ay have a full exnlanation of the matter and the
answer of both lettere in one oplniong

"i am inclosing herein twc letters, from
attorneys representing this Departzent in
liquidations of closed buirks, and requ-st
that you {urnish us with an interpretation
of Jeections 5383 and 5384, K. 5. lo,, 1029,
relative tc ghose portions which have to
do with attorney's fees.

Ue H. ¥OBERLY,
Comissioner of Finance."

" t_“: V.I."G o BA“K. UVINGER' Jlﬂv'.

“r. slex Nlmmo, formerly attorney represent-
ing the department in connectior wit: the
ligquidation of the above named bank, has
filed a petition in the Circuit Court of
Adalr County askin, that his attorney fees
be fixod by the court in the amount of 500,




docn, Ve He hkfl’ -5 F.b. 19’ 1954.

"You will recal! that Mr, Nimmo has hereto-
fore submitted his statement to the depart-
ment setting out various items of services
performed for which he claimed fees amount-
ing to that sum., You, as Commissioner, did
not approve the same, but fixed his fees at
the total of 280,00, kr, Nimmo resigned
as attorney for the department sometime in
Pecember, :

The question is now presented as to whether

the court under the authority of Sections
5323-84 of tevised Statutes of sissouri, 1929,
can increase the compensation of such attorney.
I think there is no gquestion but that under

the law the court could refuse to approve any
salary or attorney fees that he might deem to
be exorbitant, and could set a less fee or
salary, but there is no provision as to increas-
ing feee arproved by the department., I am not
able to find any cases on this proposition, and
I believe that the matter should be presented
to the Attorney-General for an opinion, it may
be that the Attorney-General has heretofore
given you an opinion on this matter. If not, I
shall appreciate it if you will ask for one.

L am making this request at the instance of
Hon, He 8. Rouse, Judge of the First Judiclial
Circuit to whom the matter will be presented.

W. F. ¥YURRELL."

"Charles k. endlen, formerly attorney represent-
ing the Comuissioner of Finance in charge of the
liguidation of the Bank of Canton, Canton,
Missouri, has filed his petition in the Cireuit
Court of Lewis County, at .‘onticello, Missouri,
setting out therein that he his performed
and divers matters for the commissioner and
Special leputy Commissioner in charge of said
bank; that he has heretofore been paid the sum
of 71,000.00; that his services were reasconably
worth 1,500 L0 and asks for an additional
allowance of (800.00,
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"This petition for an additional allowance does
not vear your approval, neither does it appear
to have Leen presented to you for approval,
and [ have and am taking the poaition the
court can not in the first instance fix fees
of counsel ete., but it is the duty of the
Commissioner to fix the fees in the first
instance and must be approved by the court
before the payment thereof; that the court
may reduce the a:ont so fixed by the commis~
sioner, but is without authority to increase
the fees fixed by the commissioner or allow
fees without first being fixed by the commission=-
er, however, Sections 5323 and 5324 do not appear
to have been construed by our court on this:
particular point and in ae much as our Court
would like to be advised in the matter before
this matter comes on for hearing on ‘ebruary
19th., I would appreciate very much 1f you
would request an opinion on this matter from
the of fice of the Attorney (eneral that I may
h-l?‘ same prior to Feb. 19¢th.

#e A. Mussetter, has filed a like petition,
asking for an additional allowance of §600.00
as attorney fees in connection with the liquida-
tion of the same bank.

Be Co HILBERT."

. .

I.

The guestion is whether or noct the circult court, or Judge
therecof in vacation, may increase the fee of an attorney for a
failed bank in liquidation over that fixed by Lhe Comnissioner of
Finance,

section 6383, K., S. Mo, 1989, provides that the Commlssioner
of rFinance may aproint cne or more special deputy comnissicners of
finance to assist in liquidating the affairs of failed banks, in
the feollowing languayge:
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"He may employ suech expert assistants and
counsel, # % # = as he may deen necessary
in the liquidation and distribution of
the assets of such corporation or banker."

and it is further provided by sald section:

"Provided, however, that no salaries or
attorney's fees shall be paid unless
approved by the circuit court, or judge
thereof in vacation, which circuit cours,
or judge thereof in vacation, may refuse
to approve any salaries or attorney's fees
that he may deex exorbitant, and set a less
fee or salary, which leass fee or salary
shall be the amount paid,"

And Section 5384, R, 3. Mo. 1929, provides as follows:

"The commissioner shall pay out cf the

funds in his hands, of such corporation

or private banker, all expenses of liquida-
tion, subject to the approval of the circuit
court, or judge thereof in vacation, in

the county or city in which the principal
office of such corporation or banker is
located, and upon notice of the application
for such ap roval to sueh corporation or
banker. e shall, in like manner,

.m,mth lon of special
O

ﬁ%l% ‘spec o, as

pu
exaniner acting under commission from the
commlissioner, has previously examined the
books, papers and affairs of such corporation,
or banker, shall not receive compensation as
such special deputy which exceeds by more
than ‘ive (§6.00) dollars a day the per diem
compensation received by him as examiner at
the time of making such examination,"
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The Banking Laws of the State of idissouri were revised
and almost comple changed at the 1215 Session of the
Legislature and f at pages 102 to 193, inclusive, in Session
Acts of 1915; and we find that section 36 thereof is ecxactly the
sae as .ection 5324, R. S. No. 1929, with the exception t
at page 213, icts of 1987, this section was amended by aduing
thereto "or Judge thereof in vacation.®™ Since 1715, the statute
has provided that the Commissioner of Finance shall fix an
the comppnsation of speeial deputy commissioners, asslstants,
counsel and other employees appointed, ege.

For a long period of time, it has been the custom and
policy of the Commissioner of Finance to the compensation-
of special _eputy commissioners, assistants, and other
emnloyees appointed to assiet in the ligquidation of failed banks,
and pay same out of the funds in his hands of the corporation,
or private banker, in liquidation,

It was®mid in the case of State ex rel. Barrett v. First
National bBank of °t, Louis, 240 S. W, 619, 1. ¢, 623

"+ # 1t is a well-eatablished rule of
construction that & long-continued inter-
pretation of a statute by publie officers
charged with its execution, while not
controlling upon the courgs, is entitled to
speclal consideration, MNeallister v,
Cupples Station, 283 ko, 115, B23 5, W, 753
State ex rel. Chick v. Davis, 873 lo. 660,
201 8, W, 5”' State ex rel, Kinloech Tel, Co.
v. Koach, 269 ko. 437, 190 S, #.868; Ewing
v. Vernon Co., 216 lo, loc. cit., 689, 116
8. w. 518,."

And further, in the case of State ex rel, v. Baker, 316
¥o. 855. 1. ¢c. 2633 293 8, W, 399. l. ¢, 404:

"The executive construction thus placed on
this statute is also entitled to great
consideration, The doctrine is thus stated
in 36 Cyc., pages 1140, 1141:

'"The construetion placed upon a statute
by the officers whose duty it is to execute
it is entitled to gresat consideration,
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especial 'y if sueh construction has been

made by the highest officers in the ecxecutive
department of the governmengt, or has been
observed and acted upon for many years, and
such construction should not be disregarded

or overturned unless it is clearly erronécus.'"

II.

In the case of Farmers and Merchants Bank v, Coleman,
@ 8. We (2d4) 549, in the Springfleld Court of Appeals, it was
said in construing Section 11707, K, S. Mo. 1919 (now fectlon
5384 R, &, Mo, 1929):

"Section 11707, R. S, 1919, before change

in 1987 (Lawe 1927, p. 213), relating to
expenses of liguidation of a failed bank
provided that the bank commissioner 'lhlil

pay out of the funds in his hands # &+ &

all expenses of ligquidation, subject to

the approval of the circuit court,' etc.

This section further provided that, in case of
a special deputy commissioner appointed to
aseist in the liquidation of a falled bank,
the commissioner 'shall fix the pay or compen-
sation' of sueh special deputy. By the only
change made in section 11707 by the act of
1927, the words 'or judge thereof in vacation!
were added after the words 'circult court.'

Appellant in the first instance did not have
his compensation fixed by the commissioner

of finance, as the statute requires, but asked
the court to fix it. Appellant's able counsel
concedes that the cireult court was without
Jurisdietion to fix the compensation in the
first instance. There can be no doubt that
such is the case. If the circult court had no
Jurisdiction to fix the compensation in the
first instance, certainly we have no jurisdic-
tion to review the matter on appeal,”

tebster's Dictionary defines "PIx"

"To .ive a permanentg form to; to make definite

and settled; to make firm;"




Hon. uve He '“Obﬂrl, - “eb. 1.’ 195‘.

and in "cords and Phrases” (3d ed.), at page 692, "fixed" means:

"of ecstablished, unchanged, perzanent
charagter; settled; lasting."”

iI.

it is, therefore, our opinion that under Section 5324,

He S5 MO, 1929, the Commissioner of Finance has the right to

fix the compensation of the speclal deputy commissioner of finance
n charge of failed bank, and has the right to the compensation
of the attgggg;. for falled banks, subjeet to ghe approval of

the cire court, or the Jjudge thereof in vacation, having juris-
dietion over the failed bank; and the Circuit Court, or the Judge
thereof in vacation, may refuse to approve salaries or
attorney's fecs he may deem excrbitant and set a less fee or
salary, which less fee or salary shall be the amount paid; but the
circuit court, or the Jjudge thereof in vacation, may not set a
higher fee for the special deputy commissioner of finance and ghe
attorneys, than that fixed or apnroved by the Commissioner of

Finance,
Very truly yours,
COVELL R, HEWITT
Assistant Attorney-General.,
APPROVED :
RO KITT
Attorney-General,
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