
, ~tt::s AID BA IBG s Oo~asioner of F1Dance haa right to 
fix teea of attorne7a ~~ failed banka. 

~ebruary 10, 19~4 . 

l nora'bl < J • H. ' oberlJ 
Co.r..m1 s i ~ner of r 1nance 
JetfPraon ~ity , ~~aaour1 

Dear . ... oberl7: 

rFILED J' 
J I 

l_L4J 

e are ln recei~t of your l e t t er o f Janua ry 29th, enc 1oa-
1n~ two letters- one from r. · • ~ . urre l l \ t~or ~•J t lA W, ot 
Jan~ 27th , and t he other rro m Mr . u. c. Hilbert , Attorney t Law, 
of January 26t h . a re sett i ng t orth y ~ r requ at f or an oninlon 
nd t r e two letters from r . . urrel l anu r. Hilbert reapecti vel7 , 

s o t hat we ;1ay have a tul l exolanation of the •tter and t he 
answer of bo t h letters in one op1n1ona 

" I am i nclos i ng herein twc let t er s , f r Jm 
~ttorneys r opr e aentin& th1a Lepartment i n 
l iqui dations of cloae4 b~nka, and requr at 
t hat JOu f urn1ah ua wi t h an 1nterpreta.t 1on 
of ctiona 5323 and 6324, R. ~· ~o., 1929, 
rel a t i ve t o t hoae port1~n a which have to 
do with a t torne¥ ' 8 teea. 

v VdJG 

v. U. OB ) J.,Y, 
Co~aaioner ot Vin&nce." 

----------
B MK, vV!NGER, . v . 

~~ . a l ex ~1 ~ , ror morl7 a t torne7 r eprc aent-
1n6 t he department 1n connectio· wit~ the 
liquidation of the above named bank, haa 
fll~d a petition i n the Circuit Court ot 
Adair c:.o unty aak1nt;, that his attorney f e es 
be fix <'d b7 the court in the amount of 600. 



~en. o. • MoberlJ Feb. 19, 1~3f. 

"You wi ll recal l that • Nimmo haa hereto­
tore aubmi tte4 hi a statement to the depart­
ment aett1Qd out .arioua 1tema of aerv1oea 
performed tor which he claimed. feea amount­
ing to tbat aua. You, aa Corr.a1aaionP-r, did 
not aopro.e the same, but fixed b1a tees at 
t he total ot 280.00. • Ml111110 rea1pe4 
aa attorn.,- t or the department .amet1me 1ll 
December. 

The queat1on ia now preaente4 aa to whether 
the court UDder the authorit, ot ~eot1ona 
632~24 ot J-. eY1aecl Statutea ot lliaeour1, UU1!9, 
can 1nerea ae t he compen•tion or auob attome7. 
1. thi nk there 1a no queation but that under 
the law the court could ret\lae to appro•• arq 
aaluy or att.omeJ tees that he might deem to 
be exorbitant, ana ooulcl aot a leaa fM or 
aalal"J , but tbere la no orovlalon a a to 1ncreaa-
1n g teea a nproved by the department. 1 am not 
able to tina &nJ caaea on thia propoa1 Uon, and 
I belieYe that .the .atter ahoul4 be ~resented 
to the Attome7•General tor an opinion. I t m&J 
be that the AttorneJ•General baa heretofore 
given JOU an opinion on thla matter . It not, I 
aball appreciate it it JOU wll l aak tor one. 
I am aaking t hi a requat at tbe 1natalloe ot 
Hon. H. S. Rouae, Judge ot tbe Firat Ju41o1al 
~1rouit to Wboa. the .. tter will be preaented. 

W. F . Uf1RBLL ." 

.. -.-~-.... --
"Charlea 1-.; . tfedlen, rormerlr attorne7 reJ)reaent­
in$ t he Co::...daaioner ot J:.'lzaance ln charge of the 
li~u1dation ot the Bank of Canton, Canton. 
1aaour1, baa tiled bia petition 1n the Ciroult 

Court or Lewla Count7• at ontlcello, Miaaourl• 
aettin6 out therein tb&t he h a pertor .. d ~PJ 
and d1v~r• mattera tor tbe com.iaa~oaer an4 

ec1al t eput1 Comm1aa1onor 1n charge ot aa14 
bankJ that he baa heretofore been paid the aua 
ot 1.000.00; that hie aervicee were rea aonablJ 
worth 1,600 .00 and a aka f or an ac1d1 U onal 
allowance of 600.00. 
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"Thia petition for an additional allowance doea 
not bear your &P,~oval, ne1th~r doea lt appear 
to haYe been J)l'eaentecl to JOU tor apprOYal• 
and I ha•• and aa taking the ~oa1t1on the 
court can not 1n the tll'at 1natance tlx tee a 
ot counael eto., but 1t 1a the dutr ot the 
Comm1aa1oner to t1x the teea in tho t1rat 
1natanoe and muat be a pproyed b3 the court 
be tore the oayment thereof J tba t the oour' 
may reduce the •~oun' eo t1ze4 bJ the o~•­
a1oner, but 1a w1 thout autboritJ to 1ncreaae 
the tees fixed b.J tbe co~aaloner or al l ow 
teea w1tbout tlrat beift6 fix d bf the oomm1aa1on­
er, boweYer, Seot1ona 6323 nd ~• do not appear 
to b&Ye been conatrue4 b7 OUI' court on thia · 
particular point an4 1n ae auoh ae our Court 
would like to be advl.-4 1n the matter before 
this utter oom a on tor hearing on ,1ebruar;y 
lGth., ! would appreciate yer7 much 1t JOU 
would requeat an opinlOD on th1a •tter troa 
the office ot the Attorne1 ~eneral that I .., 
have same prior to Peb. 19th. 

1 . • Muaaettor, baa tiled a like oet1t1on, 
aaking tor an additional allowanoe or 600.00 
aa attorne7 teea 1n connection wi th the 11qu1da• 
tlon or t he ··- bank. 

R. C. lULSRHT." 

I. 

The queat 1on 1a whether or no t tbe circuit court, or ,1Ud6e 
thereof 1n vacat1o~, may 1ncreaae the tee ot an attorne7 tor a 
failed bank in l iquidation over that t1%e4 bJ the Commiaaioner ot 
!"inane e. 

Jeoti on 6383, R. s. Mo . 192 J , provides that the CoL~1 as1oner 
ot t inance ~ay aprotnt one or more apec1al deputy oon~1as1oner a ot 
f i nance to aas1at in li~u1dat1ftb the atta1ra ot tailed banka, in 
the toll owing langua~ z · 
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•ae mar employ auch expert a seiatanta an4 
counael , • ~ * ~ a s be ma7 deem neceeaa~ 
in t he liquidation and 41tttr1bution ot 
the aaaeta of auch cor porati on or banker.• 

,\ftd 1 t ia further proYid.ed bJ said aect1on: 

"P.royide4, howeYer, tha t no aalariea or 
attome7'• t••• lhall be pai4 unleaa 
approyed bJ tbe clroul t coUJ't, or judGe 
t hereof 1n yacation, wbloh circuit co~t, 
or Judge thereof 1n yacat1on, may reflaae 
t o a oprove &nJ •lariea or attorne7 • a teo a 
t hat he may de~~ exorbitant, an4 •~t a leaa 
tee or ealary, which l oaa tee or salary 
aball be the amount pa14. • 

And Section 6S24, R. s. Mo. 1929, proY1dea aa t ollowaa 

•The commiaaioner ahal l pay out ot the 
rUDda in b.ia banda, or auoh corporation 
or private b4nker, all expenaea ot l iqu1da­
t1on, aubject to t he appr oYal or the circuit 
court, or judge thereof 1ft Yacation, tD 
~he county or cit7 in which the principal 
oft1ce or auob corporation or banker ia 
located, and upon not1oe ot the &~plication 
ror auch ap .""royal to auoh corl)OJ'at1on or 
banker. ne ahall, 1n like maDDer, flx !!!! 
.e!.1. the OOI!J?!Da& t1on .2.£. apec1al de iUlY 
CO "'ll'l'fiilonert, aaa{atuita, COUDM wser 
emoloreer appo1n£ed ~ aaala 1D iiliu iltda£ CL purauant"!a the prOYTaTOna !1. 

artl__!. BUt a apeoti'l depu£7 Who, a a 
e1~er .acttng under commiaalon rroa tbe 
oo~1aa1oner, baa prov1oual7 ex~ned tbe 
booka, papera and a f faire ot aucb corporation, 
or banke•, aball not recei•• compenaat10D aa 
auch apec1al de put y wh1ch exoeeda bJ ~ore 
than -·1ve ( 6.00) dollar s a da7 t ho p er diem 
compenaat1on r eceived by him a a e~a~ner at 
the time ot :nak1ng such examl.na tlon. • 



lion. v. M. 

The Banking Lawa or the State ot U1aaour 1 .. r e revi sed 
and a l most co~letelJ changed at the 1916 Seeaion ot the 
Legisla t ure and toUD4 at paaea 10 2 t o 1ga, i nclusive, in seaalon 
eta or 1918; and we t1Dd that .eot1on 36 thereof ia exactlJ the 
~11e aa ~ec tion 5~2•, • s. Mo. 1929, with the exception that 
a t p4ae 21~, ota ot 1927, th1a aeot1on waa amended OJ adu1na 
t hereto "or judge thereof in vacation.• Since 1~15, t ne statute 
ha a orovided t hat the CoDIIIllaaloner ot FlD&Doe ah&l1 tile and J1!l 
the coaq::e nati on ot apeoial deput)- oomad.eaionera, a aalatanta, 
counsel and other emp1o7eea appointed, •to• 

For a long period ot t 1M, i t baa baeD the cuatom an4 
polio' ot the Comata•1oner ot Pinance to {1! tbe co«penaat1on~ 
of special ~eputy co~1eaionera, aa• lat&D a, coua .. l and other 
emol oyeea appolDted to aes 1at 1n the 11qu1datlon or tailed banka , 
an4 pay aame out ot the tuDda 1n his banda ot the corporation, 
or private banker, in llqu1dat1on. 

It waa aid 1n tbe case ot Stat e ex rel. Barrett Y. Firat 
t iona l cank ot ~t. Louie, 1'9 S. • 619 , 1. c. 62aa 

" • it ia a well•eatabliahed rule ot 
conatruot1on tbat a long-oontinue4 inter­
preta,1on ot a atatute b.J public ot t 1cera 
cbarge4 wltb ita executioD, while not 
controlling upon tbe courta, 1e entitled to 
apec1al cona14eration. • c l l 1ater •• 
Cupplea ~tat1on, 28a ao. 116, 823 s. • 76J 
s tate e~ rel. Chick v. Davia, 27a o. 660, 
101 s. w. 58iJ State ex rel. Kinloch Tel. co . 
v. Roach, 26g o. 4a7, 1go s . ~.868; Kwlag 
•· Vernon Co ., 218 Mo. l oc. c1t. 689- 118 
s . • 618 .• 

nd turtber, 1n t he ca .. ot State ex r.l. v. Baker, 3~6 
'o . 863, 1. c . ~6~; 2g~ s . • ~9g, 1. c. •o•a 

"The executive oonatruct1on tbua placed oD 
this atatute ia also entitled to great 
eonalderation . The doc trine is t hua stated 
in ~ CJC., PA6ea 11.0, 1141: 

' The conatruct1on placed upon a atatute 
by t he otricera wboae duty it ia to execute 
it 1a entitled to grea t cana1dera t1on, 
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eapec1al ' y 1f auoh co~ atruct1on baa been 
made b7 tbe b10heat otr i eera 1n the ox cut1Ye 
department ot tho gOYernment, or baa been 
obae~ved and acted uoon for man7 7eara, an4 
such conatr'UCt1on aboulc1 not bo d1areoarde4 
or oyerturne4 unleaa 1 t 1a clearl;r erroneous.'" 

Il. 

In the oaae ot Parmera and erobaDta Bank v. Coleman, 
g s . il . (24) 548, in the Spr1ngt1eld Oourt or Appeala, it waa 
said in construing Section 11707, R. s. »o. 18lg lnow Section 
5324 R. ~. Uo . 1818)a 

"Sectioa 1170~ , R. s. 19lg, before obange 
in 1987 (Lawa 1g27, p. lla). relating to 
expeJlaea ·or llqu1d&t1on or a tailed bank{ 
provi ded that the bank co~aaloner 1aha 1 
pa7 out ot the tunda 1n h1a b.&Dda • "' • 
all expenaea ot 11qu14atlon, eubjeot to 
the ap o.al ot the c i rcuit court,• etc. 
Thla aect1on further provided tbat, 1n caae ot 
a apec1al deput7 oomadaa1oner appotnted to 
aaalat 1n tbe liquidation ot a tailed bank• 
~e coamiaaloner 'ahal1 fix the p&J or eompen­
eat1on • of auoh apecial ~putJ. B1 t he onl7 
change made in aeotlon 11707 bJ the aot ot 
198'1, the worda •or judge thereof in vacation • 
were addecl after the worda 'c1rcu1 t cout·t. ' 

Appellant 1n tb• tlrat inatuce cUd not have 
h1a compensati on ~ b.J the oo~aaloner 
ot t1nanoe, aa th.-aii~te requirea, b~t aake4 
t h e court to fix 1t. Appellant'• able counsel 
concedea that-aie c1rw1t court was without 
jwa1a41ot1on t o fix the com:peaaat1on 1n tbl 
t1rat lnatance. There oan be no dou))t that 
auoh 1a tbe oaae. If the e1rcu1t court bad no 
Jur1ad1ct1on to t1x the co.penaatlon in tbe 
f1rat instance, ccrta1nlJ we baYe no jur1ad1c­
t1on to review the matter on a ppeal . " 

ebater•a Dictionary definoa •ttx": 

~To ~1ve a permanent torm to; t o make defin1~ 
and aGttledJ to make firm'" 
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.\nd in •• . orda and Phraaea• (M ed. ) , at page ege, "t1xe4" meana: 

•or oatabllabecl, unchanged, permanent 
a~raot.r; aettled; l aat1Dg." 

u. 
it la, thvefoPe, our op1D1on that under c tion 6~'S24, 

n. s. ~o. 1929 , the Co aaloneP ot Plnance baa the right to 
f'1& the coa'Q•aatlon or the ap~c1al 4eputJ commlaaloner or t l nance 
incharge ot tailed •nk, and baa th• r1&ht to tlz tbe coapenaat1on 
or tbe attorneJt t or railed banta, eubJeot to thi approval or 
the c1roult cour,, or the Judge thereof ln .acat1on, havin~ jurle­
dlotion over the failed bank;and the Clrcult Court, or tbe Judge 
thereof in v cation, e&J refuae to ap~rove &nJ aalarlee or 
attoPneJ'a ref; • be _, 4"m exorbitant and aet a leae tee or 
al&rJ, wh1ob 1••• r .. or aalaJ7 aball be the &lDOUJlt palcl; but the 
a1rcu1t court, or t he Judge tb .. eor ln vacation, -., not aet a 
higher tee tor- the apeo1al cleput'J commiaa1oner- ot finance and th• 
attorneJa, than ~at tlsed or- aQ~roved b.J the Oo~laa1oner ot 
Finance. 

A PPl10VED : 

lH.:Y iC~tf rfiiCii 
Attor-n• J-Oeneral. 

CR UtEO 

COVELL R . U I TT 
Aaalatant Attorney- General. 


