
BA~K8 & BANKING: County depositary not ~li~Yed of l£at~lit7 
by vacat ion ex parte circuit court order, 

) 

Ron. "" • 11. tooerl7 
Comada~ ioner or Finance 
Jat"ter•on ~ 1t7• ll1aaour1 

'lh1o epartm*lt 1a in receipt ot your letter of Januar7 
2 , 1Q34, with requeat tor an on1n1on on the taota atated 1n 
same; which letter ia aa tollowaa 

"r;ill you plea so let lr-8 have an opinion aa 
to wne ther or not tho Coux-t orc:ter under 
date of ueo ember 30th, 1n connec t1on wi tb 
a deposit ot County Punda in tbe_amount 
ot 12.500 .00, 1n which tho C1t1zena Bwnk 
of raht1eld and tbe C1t1sena ~tate Bank 
or ,.li..:mc.;ua are the pet1 t1onera, cop7 ot 
which is attach d hereto. 1a autt1o1ent to 
relieYo the Citizens Sta~e Bank of Niangua 
ot an, 11ab111t, 1n connection with tbia 
l.i'epoa1t ot County Funds 1n the a unt ot 
12, 500 . 00. " 

In connection with JOur letter we bave before us a copy 
o£ the peti tion of the C1t1&ena Bank ot ~ahtield and the 
Citiseno State Bank ot Nian~ua, Petlt1onPra, preaenteu t o 
Honorable c. li. &~tnker , Jud~e ot the 18th Juaicial l lrcuit of 
Misaourl, to&e t hor with the cour t order of Judge inker . 

1• 1rst, it will be noted th t thia ia an ex parte J)Jtoceed1116 
i •t • ·ieh the two above banks 1nvo1Yed are the pet1 t1onero . ocond-
1¥ t he court order aa de by Jud,e ~k1nkcr. 1n Vacat ion or the 
ebater County t 1rcu1t Court . 
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The particular point 70u inquire about ia whether or not 
thia oo•rt order 1a autf icient to relieve tb• Ci t1aena ~~te Bank 
ot Niangua ot any 11abll1ty in connection with this depoait of 
county funde in the amount of 12. 600 . Thia beind an · ex parte 
proceeding. onlJ auch partiea aa were properl7 1D court were 
bo~cl ~· thia co~rt order if the co t bad Juri acUo tlon on t be 
aubject Mtter b)' tbia elt parte •cation eDtl"J , an4 of courae 
tbe county court not being a partJ waa not bouad b7 the order. 
!hi a order be1ng •de 1D vaoatiOD, would the court have Juria­
dlct~on of the part1ee , tbat 1a. the two banka. the C1t1aena 
Bank of ebt'leld and the Ci t l aena State J3ank ot Ni&Jl8Wl, and 
jur~sdiction ot the aubjoct matt er! 

The 0~neral r ule 1a atated in 1• Cor nua Juria, 802a 

•!t ia not wit hin the power ot 11t1ganta t o 
inveat a court with.aDJ jurlad1ot ion or 
power not conferred on lt bJ l a w, and aceor4-
1ngl7 it 1a well eatabllahed aa a gener al 
r ule t hat, where the court baa not juriad.lctlon 
ot the cause ot act10D or aubj ect t t er ia• 
volved in a particular caae , such jurl adlc t 1on 
cannot be conferred b.J conaent, agree t or 
waiver . • 

In the caee of In re Blg Tarkio alnage D1atrlot va . 
Voltmer, 266 o . 162, 1 . o . 162, the court eaida 

•Tbe lack ot juriad1ct1on over the peraon ~ 
be waived. 'l'he lack ot Juri a41otlon over 
the s ubject t t er can not be waived. I t 
can not be conferred even b7 conaent. ( Stat,e 
v. Bull1 • 100 o. 87; ~rown v . oo4J, 64 o . 
647; ~ tate ex rel . v. lxon, 2~1 o . 'G6) . • 

And further, in t he oaae ot e1erhotr er v . 
1 . c . 2v6 . the aa e court 1&1.4r 

"J.. t can .not be argued that b7 the 1ntrocluot1on 
of t eatimon7 on t he aotion aprel lant n1ve4 the 
q~eatlon ot jur1ad1ct1on, bocauae 1t ia academic 
that jur11tdic t1on of the wbJect tte~ can not 
oe wa.1 yed . or eon1"err 4 even b7 c onaent. ( I n r e 
lra1na5e Dlatrlot • · Volt r, 266 o . 162, 1 . o . 
1~3, 166 3. • ~~ St . Loula v . Gl a sgow. 254 • 
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262, 162 s. • 696; Title Guaranty and urat.J 
CompanJ v. I rennon, 908 s. • 47,)." 

"'lho general rule 1a that all judJ.clal bua1nesa 
ahol' l u be tranaac ted bJ a court 1n term t1 e. 
and that aucb oualn ae can be tranaac tec1 1n 
yacat1on onl;y where there 1a aome warrant there­
tor, either in a conat1tut1onal or a statutor7 
nroY1a1on . " 

16 Corpua vur1a, 899. 

•an or4er de 1n vacation 1a not an order ot 
the court aa there oan be no auch thing aa 
a eonatructtve aeaalon ot a e1reu1t eo1rt. • 

Cook v. Penrod, 111 ~. pp ., 1 . c . 137 . 
carter v . cartel", 2:57 , o . GM . 

"It ia a t ilar principle ot law that# dUI'1ng 
the inter1a between perio4e wherein co ta are 
allowed to a1 t, such court a have no Jur1acuo­
t1on or power; and that &nJ acta ot a Judicial 
nature, excep t auch aa may be apec1t1oal17 
author1aec1 b.J atatute, done 1n Y ca~on, are 
abaolu~ely void . • 

Hale Y. Kinnaird (Ala . ) 76 SO. i6.# 1 . c . 967. 

ln the abaence ot any at& tutor) author1 t7 tor a court ~ 
.uta an order ot thl s kind, it 1a our opinion t hat it haa no 
inherent right to do ao and tor that reaaun it ba4 no Jur1acl1c­
t1on ot tbe aubJect matter. c1 turtber, if abater voun t y baa 
&nJ claim on the C1tisens s tate Bank ot •taogua b7 reaaon ot 
the depoa1t ot 12 , 600 1n queat ion , auoh liability on t C1t1a•ne 
~tate Bank ot r,iangua waa not re11eyed bJ thla ez parte proceecl1ng 
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1n ncat1on 1n tlh1ch the county waa not •de a part.J . J.t ia• 
therefore , our op1n1on that the eta tua ot tho 11ab111 tJ- ot the 
Citizens ~tate Bank of Niangua to .ebster Count7 wa e not 
cbansed. by t h1a o.rder, arxl na, 1neotar •• the Count 7 1a cOD­
oern oc1, a null1t,'; and the tact ttat aa14 order recited that 
eb8ter Co "nt, bact a pprovecl and ageect to auoh transter and 

releaae ot liab111tJ, would not change the a1tuat1on. 

COVBLL R. HE 11'1' 
aa1atant 4ttorneJ• Jeneral . 

ROY .l ' l'RICK 
Attorne7-Genera1 . 

CRJ aBG 


